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INTRODUCTORY NOTE

The considerations governing the construction of
chapter X are stated in the second part of the intro-
ductory note to chapter VIII. The case histories on
each question require to be examined within the con-
text of the chain of proceedings on the question pre-
sented in chapter VIII.

The material in this chapter constitutes only part of
the material relevant to the examination of the opera-
tion of the Council under Chapter VI of the Charter.
The view may be held that the activity of the Security
Council in the field of pacific settlement is exemplified
in its proceedings in the consideration of disputes or
situations from the moment of their admission to the
agenda. Omn this assumption the procedures of the
Council reviewed in chapters I-VI, where they relate
to the consideration of disputes and situations, would
fall to be regarded as integral to the application of
Chapter VI of the Charter. Chapter X 1s limited to
presenting the instances of deliberate consideration by
the Council of the relation of its proceedings or of
measures proposed to the text of Chapter VI. For the

convenience of the reader, the decisions following each
instance of consecutive discussion are recorded in this
chapter, but the decision should not be deemed a pro-
nouncement on the constitutional issues dealt with in
this chapter, since these decisions are not taken only
in the light of the constitutional considerations relevant
to this chapter. For these reasons the chapter is en-
titled : “Consideration of the provisions of Chapter VI
of the Charter”. The reader is intended to draw on
the content of this and other chapters, especially of
chapter VIII, in the study of the practice of the Coun-
cil in the application of Chapter VI of the Charter.

An exceptional title, however, has been given to part
III of this chapter bearing on Article 35 since the ma-
terial is presented in the form of a Note, with a Tabu-
lation, bringing together the instances of the utiliza-
tion of the Articles of the Charter in the submission
of questions to the Council, together with references
to relevant discussion entered elsewhere in the Keper-
toire.

Chapter VI of the Charter. Pacific Settlement of Disputes

Article 33

1. The parties to any dispute, the continuance of which is likely to endanger
the maintenance of international peace and security, shall, first of all, seek a solu-
tion by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement,
resort to regional agencies or arrangements, or other peaceful means of their own

choice.

2. The Security Council shall, when it deems necessary, call upon the parties

to settle their dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation which
might lead to international friction or give rise to a dispute, in order to determine
whether the continuance of the dispute or situation is likely to endanger the main-
tenance of international peace and security.

Article 35

1. Any Member of the United Nations may bring any dispute, or any situa-
tion of the nature referred to in Article 34, to the attention of the Security Council

or of the General Assembly.

2. A state which is not a Member of the United Nations may bring to the
attention of the Security Council or of the General Assembly any dispute to which
it is a party if it accepts in advance, for the purposes of the dispute, the obligations
of pacific settlement provided in the present Charter.

3. The proceedings of the General Assembly in respect of matters brought to
its attention under this Article will be subject to the provisions of Articles 11 and

12.

Article 36

1. The Security Council may, at any stage of a dispute of the nature referred
to in Article 33 or of a situation of like nature, recommend appropriate procedures

or methods of adjustment.
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2. The Security Council should take into consideration any procedures for the
settlement of the dispute which have already been adopted by the parties.

3. In making recommendations under this Article the Security Council should
also take into consideration that legal disputes should as a general rule be referred
by the parties to the International Court of Justice in accordance with the pro-
visions of the Statute of the Court.

Article 37

1. Should the parties to a dispute of the nature referred to in Article 33 fail
to settle it by the means indicated in that Article, they shall refer it to the Security
Council.

2. If the Security Council deems that the continuance of the dispute is in fact
likely to endanger the maintenance of international peace and security, it shall
decide whether to take action under Article 36 or to recommend such terms of
settlement as it may consider appropriate.

Article 38

Without prejudice to the provisions of Articles 33 to 37, the Security Council
may, if all the parties to any dispute so request, make recommendations to the

parties with a view to a pacific settlement of the dispute.

Part 1

CONSIDERATION OF THE PROVISIONS OF ARTICLE 33 OF THE CHARTER

NOTE

States submitting disputes to the Security Council in
most instances indicated in their initial communications
the prior efforts made by them to seek a peaceful solu-
tion,* though Article 33 was not expressly cited in
every instance. In some cases, before consideration by
the Council commenced, the State against which the
complaint was directed submitted a memorandum stat-
ing its own record of these efforts.? In statements be-
fore the Council, the States concerned have drawn
attention to the stage reached in efforts toward a settle-
ment as evidence of the necessity for taking, or not tak-
ing, action under Chapter V1.

On one occasion in 1946, the President took note of
letters from Siam and France describing the settle-
ment of their dispute by means of negotiations which
were conducted, in accordance with Article 33, through
the good offices of two members of the Council.?

*Siamr in letter dated 15 July 1946 in connexion with
Siamese-French relations, S/105, referring to letter dated
31 May 1946, S/72; United Kingdom in letter dated 10 Jan-
uary 1947 in connexion with the Corfu Channel question,
S/247, O.R., 2nd year, Suppl. 3, pp. 35-36; Egypt in letter
dated 8 July 1947 in connexion with the Egyptian question,
S/410, 159th meeting, pp. 1343-1345; Pakistan in letter dated
15 January 1948 in connexion with the India-Pakistan ques-
tion, §/646 and Corr.l, O.R., 3rd year, Suppl. for Nov. 1948,
pp. 68, 75, 81-82,

Article 33 (1) refers to “parties to any dispute”. For refer-
ences to prior efforts in letters submitting a question desig-
nated as a situation or a threat to or breach of the peace: see
Iran in letter dated 19 January 1946 in connexion with the
Iranian question, O.R., Ist year, Ist series, Suppl. 1, pp. 16-17,
22-24; Greece in letter dated 3 December 1946 in connexion
with the Greek frontier incidents question, S/203, O.R., Ist
year, 2nd series, Suppl. 10, pp. 173, 174, 175; India in letter
dated 1 January 1948 in connexion with the India-Pakistan
question, S/628, O.R., 3rd year, Suppl. for Nov. 1948, pp. 142-
143 ; Identic notifications dated 29 September 1948, submitted
by France, 5/1020, O.R., 3rd year, Suppl. for Oct., pp. 9-10.

USSR in letter dated 24 January 1946 in connexion with
the Iranian question, OuR., Ist year, Ist sertes, Suppl. 1, pp.
17-19; Pakistan in letter dated 15 January 1948, in connexion
with the India-Pakistan question, S/646 and Corr.1, O.R., 3rd
year, Suppl. for Nov. 1948, pp. 81-82.

® See Note to Article 35, p, 402, footnote 21; also 81st meet-
ing: pp. 505-507.

The observations on the means to which parties have
had recourse provide an indication of the views taken
regarding compliance with the obligation of effort at
peaceful settlement before submission of a question to
the Council. Contentions regarding the adequacy of
these efforts at settlement before recourse to the Coun-
cil have constituted a significant aspect of the initial
discussior on many questions. The contentions advanced
have centred around:

(1) The allegation of refusal to enter into or resume
negotiations.*

(2) The allegation of the failure to reach a satis-
factory settlement through negotiation.’

(3) The allegation of refusal of proper recourse to
procedures of settlement stipulated by special agree-
ment binding on the parties.®

(4) The allegation that the emergence of a threat
to the peace precluded further recourse to the means
of settlement prescribed by Article 33.7

The scope of the obligation imposed by Article 33 (1)
has been the subject of consideration in connexion with
the problem of the appropriate stage at which a dispute
should become the proper concern of the Council. The
principle has been advanced that, before any interven-
tion by the Council, the means of settlement indicated

in Article 33 (1) should all have been exhausted by

* See Case 1 (Iranian question); Case 2 (Syrian and Leban-
ese question).

& See Case 4 (Egyptian question); Case 5 (i) (India-Pakis-
tan question) ; Case 6 (Identic notifications dated 29 September
1948). In the Corfu Channel question the United Kingdom
alleged unsatisfactory response to diplomatic notes. (See Case
3; and United Kingdom letter dated 10 January 1947, S/247,
O.R.,, 2nd year, Suppl. 3, pp. 35-36).

® Hyderabad, in connexion with the Hyderabad question,
357th meeting: pp. 17-18. Netherlands, in connexion with the
Indonesian question (II), on the applicability of the arbitra-
tioxl16£)rovisions of the Linggadjati Agreement, 171st meeting,
p. 2

" See Case 6 (Identic notifications dated 29 September 1948) ;
see also chapter XI, Case 4, in connexion with the Indonesian
question (II).
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the parties.® Other statements have questioned whether
Article 33 (1) implies an obligation of exhaustive re-
course to the several means of peaceful settlement
enumerated therein,? and have stressed the right of the
Council to intervene under Article 36 at any stage in
a dispute.

On certain occasions the absence of prior resort to
peaceful means of settlement in accordance with Article
33 (1) has been adduced as a ground on which the
Council should decline to consider the question.*®

The significance of Article 33 in the pacific settle-
ment of disputes in accordance with the Charter rests
not only on the discharge by the parties themselves of
their obligation under the Article, but also on the re-
course by the Council to Article 33, or to the spirit of
Article 33, in the discharge of its responsibilities for
pacific settlement of disputes after submission to the
Council.

In this connexion reference should be made to the
observations in part IV of this chapter regarding the
encouragement by the Council of negotiations between
the parties; and to the entries under “Measures for
Settlement” in the Analytical Table of Measures
adopted by the Security Council.!> Reference should
also be made to the draft resolutions submitted ex-
pressly under Article 33, in connexion with the Corfu
Channel and the Fgyptian questions, to call upon the
parties to resume direct negotiations ;** and to the pro-
ceedings on the Syrian and Lebanese question.** In
certain instances, in circumstances in which reserva-
tions have been entered regarding the competence of
the Council, the Council has sought nevertheless to
bring about settlement by peaceful means of the par-
ties” own choice. Notably in the Indonesian question
(IT), the Council at first called upon the parties to
settle their disputes by arbitration or other peaceful
means, and rested its assistance to the parties on the
concept of good offices.1

Case 1.3 TaE Iranian QuestioN (I)

[Note: Discussion arose on the competence of the
Council in the light of the differing views of the parties
regarding the stage reached in negotiations in accord-
ance with Article 33.]

In submitting the Iranian question, Iran contended
that prior efforts to negotiate “in accordance with

8See statements by Brazil, Poland and the USSR in con-
nexion with the Corfu Channel question, Case 3; by Brazil in
connexion with the Egyptian question, Case 4; by Syria in
connexion with the India-Pakistan question, Case 5 (i).

® See statenrent by Iran in connexion with the Iranian ques-
tion (I), Case 1; see statement by United Kingdom in con-
nexion with the Corfu Channel question, Case 3; and by
Egypt in connexion with the Egyptian question, Case 4.

¥ United Kingdom, 71st meeting: p. 425; and United States,
72nd meeting : p. 453, in connexion with the question of infor-
mation on Armed Forces of the United Nations. See also
United Kingdom letter dated 17 February 1946 concerning
Polish armed forces in Italy, S/12; United Kingdom, in con-
nexion with USSR communication dated 21 January 1946 on
the Greek question, 6th meeting: p. 84. (These questions were
not submitted to the Council as disputes.)

2 Chapter VIII, part 1.

 See Polish draft resolution in connexion with the Corfu
Channel question, Case 3; and Brazilian -drait resolution in
connexion with the Egyptian question, Case 4.

38 See chapter VIII, pp. 302-303.

4 See Case 25.

* For texts of relevat statements see:

3rd meeting : Iran, pp. 33-38; USSR, pp. 39-43.

Sth meeting : Iran, pp. 4648; USSR, pp. 49-53.

Article 33” had met with no success. The USSR con-
tended in reply that, negotiations having been entered
into by the parties, the matter should continue to be
dealt with in that manner. The representative of the
USSR agreed to the inclusion of the item in the agenda
on the understanding that the Council would then dis-
cuss whether the question was to be considered.!®

At the 3rd and 5th meetings on 28 and 30 January
1946, statements were made by the parties concerning
the exchange of notes before submission of the ques-
tion to the Council. The representative of Iran con-
tended that an exchange of notes which ended in rejec-
tion of the request for withdrawal of troops did not
constitute negotiations within the meaning of Article
33; and that, even if such an exchange of notes did
constitute negotiations, the obligations of the Iranian
Government under Article 33 were nevertheless ful-
filled in view of the provision that the parties to the
dispute must “first of all seek a solution by negotia-
tions ...”

The representative of the USSR stated that there
was no foundation for consideration of the question
by the Council since, under Article 33, Members were
required “to attempt to settle disputes by means of
negotiation, et cetera ...”. In the circumstances of the
case, the Council was not entitled to call upon the USSR
to take any steps provided for by the second para-
graph of Article 33.

After both parties had indicated agreement to the
resumption of negotiations, discussion centred on
whether, as Iran favoured, the negotiations should be
under the aegis of the Council.””

Case 2.18 THE SYRIAN AND LEBANESE QUESTION : In
connexion with draft resolutions calling upon
the parties to negotiate: voted upon and re-
jected on 16 February 1947

[Note: The demand for the withdrawal of forces
without preliminary negotiation resulted in discussion
on the bearing of Article 33 on the settlement of the
dispute.]

In submitting the question to the Security Council,
Syria* and Lebanon* requested the Council to recom-
mend the total and simultaneous evacuation of foreign
troops from the territories of Syria and Lebanon.'®
At the 19th to 23rd meetings between 14 and 16 Febru-
ary 1946, the representatives of Syria and Lebanon con-
tended that negotiations were unnecessary; they con-
sidered that it would be sufficient for the Council to
recommend that the evacuation of troops should be car-
ried out within a limited time, and that the matter
should remain on the agenda of the Council until
evacuation was completed. The question of evacuation,

they maintained, concerned only the Governments of

¥ For the submission of the question, see chapter VIII, p. 300.
Regarding inclusion of the question in the agenda, see chapter
11, Case 27.

"Regarding the question of retention on the agenda, see
CasseOIZO; and for the decision of the Council, see chapter VIII,
p. .

*® For texts of relevant statements see:

20th meeting: France, pp. 292-293.
30flst meeting : Australia, pp. 310-311; United States, pp. 300-

22nd meeting : Syria, pp. 323, 330-331; France, pp. 325-326.

23rd meeting: Lebanon, p. 342; France, pp. 338, 357-358;
USSR, pp. 360-361.

¥ 5/5, O.R., 1st year, Ist series, Suppl. No. 1, pp. 80-83. For
the submission of the question, see chapter VIII, p. 302.



378

Chapter X. Consideration of Chapter VI of the Charter

the United Kingdom and France which had to arrange
for it. They observed that, after the troops had been
withdrawn, they would not refuse to enter into negotia-
tions, but they declined to negotiate on the question of
withdrawal in conjunction with other matters.

At the 22nd and 23rd meetings on 16 February, the
representative of France, recalling that the representa-
tives of Syria and Lebanon had expressed their refusal
to negotiate on the evacuation of troops, declared that
either there was a dispute, in which case the parties
were required, under Article 33, to negotiate with a
view to seeking a solution; or else, if there were no
negotiations and if there was a refusal to negotiate,
the assumption ought to be that there was no dispute.

The representative of the USSR maintained that
this argument was “unfounded and mistaken”. He
said :

“A dispute does clearly exist, but the parties in
this case are simply refusing one of the means pro-
vided for solving it, and that is all the interpretation
of Article 33 permits. Article 33 provides other
means of solution besides negotiation.”

At the 21st meeting on the same day, the representa-
tive of the United States observed that the possibilities
of negotiation to find a peaceful solution in accordance
with Article 33 had not yet been exhausted and that
the Council should reserve the right to request in-
formation regarding the progress of negotiations and
the results achieved. The representative of Australia
observed that negotiation was one of the methous of
settlement recognized by Article 33, and that it would
be sufficient if the Council took note of the statements
of the parties and invited them to continue negotiations
with a view to reaching an agreed solution of the prob-
lem speedily. The results of the negotiations should be
reported to the Council and, if they were not satis-
factorily concluded within a reasonable time, the Coun-
cil might then consider what further action it would
wish to take.

During the discussion of the question, four draft
resolutions were submitted which provided for negotia-
tions and varied according to the statement of the con-
ditions and purposes of the negotiations,2°

Case 3.2 THE CorFU CHANNEL QUESTION

[Note: Inclusion of the question in the agenda was
opposed on the grounds that one party had not com-
plied with the obligation imposed by Article 33. After
the adoption of the agenda, further observations were
made on the bearing of Article 33 on the consideration
of the question by the Council. The proceedings con-
cluded with the recommendation for reference of the
dispute by the parties to the International Court of
Justice.]

At the 95th meeting on 20 January 1947, the repre-
sentative of the USSR objected to the inclusion of
the Corfu Channel question in the agenda on the

* For the draft resolutions see chapter VIII, p. 303.

%.For texts of relevant statements see:

95th meeting : USSR, p. 115; United Kingdom, p. 116.

107th meeting : United Kingdom, p. 306.

111th meeting: Australia, pp. 362, 364; Poland, p. 376;
USSR, pp. 365-366, 371, 378 ; United Kingdom, pp. 384-385.

120th meeting: Poland, pp. 556-557; United Kingdom, pp.
567-568.

éZan meeting: China, p. 601; Poland, p. 600; Syria, pp.
605-606.

125th meeting: Brazil, pp. 686-688: Poland, pp. 688-689;
Syria, p. 688; United Kingdonr, pp. 684-685.

grounds that no proper effort had been made by the
Government of the United Kingdom to bring about a
settlement of the dispute in accordance with Article 33
of the Charter.?* The representative of the United
Kingdom replied that his Government had resorted to
direct diplomatic exchange of views, which was, in
its view, the correct procedure, but that in view of the
unsatisfactory result of its attempt to settle the matter,
his Government had decided to place it before the
Council.

At the 95th meeting, the Council included the ques-
tion in its agenda.

At the 111th meeting on 24 February, the represen-
tative of the USSR, in connexion with the draft reso-
lution submitted by the representative of Australia for
the appointment of a sub-committee,?® drew attention
to the rejection by the British Government of the
Albanian proposal of 11 November 1946, for the es-
tablishment of a mixed commission. This showed, in
his view, that the British Government had not taken
the course of settling the question by bilateral negotia-
tion with the Government of Albania, and had thus
acted without regard to Article 33, paragraph 1. The
representative of the United Kingdom replied that the
mixed commission had been proposed for the limited
purpose of defining the Channel, not for the settlement
of the whole dispute.

At the 120th meeting on 20 March 1947, the repre-
sentative of Poland expressed the view that, the accu-
sations against Albania not having been substantiated,
the normal procedure would be simply to dismiss the
case; but that, in the special circumstances, he would
not intend so to proceed.

Having cited Article 33, he continued:

“I think this is the most appropriate action which
this Council can take, namely, to invoke Article 33,
paragranh 2, and call upon the parties to settle their
dispute by the means set forth in paragraph 1 of
that article. During the process of settlement, we
shall be able to examine additional evidence and
information which may still be collected.”

At the 122nd meeting on 25 March 1947, the repre-
sentative of Poland submitted a draft resolution?*
whereby the Council, “taking into consideration that
the parties did not exhaust the means of peaceful set-
tlement before oringing their case to the Council”,
would, pursuant to Article 33 of the Charter, call upon
the parties to the dispute

“to settle their dispute by any means of peaceful
settlement of disputes provided by the above-men-
tioned Article of the Charter, subject to their own
agreed choice”,

At the same meeting, the representative of Syria
stated :

“In this instance, I consider that the United King-
dom justly presented this case to the Security Coun-
cil, because it believed that its rights had been
encroached upon; instead of trying to restore its
position by force, the United Kingdom came to the
Security Council under the provisions of the Charter.
However, the United Kingdom Government could
have collected certain evidence or facts before com-
ing to the Security Council, in order to facilitate the
solution of such a problem. The Security Council is
= For the submission of the question, see chapter VIII, p. 313

*111th meeting: pp. 364-365
#122nd meeting : p. 600.
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not able to collect and investigate all this evidence.
Had the British Government taken steps under
Article 33 of the Charter oefore coming to the Secur-
ity Council, it would have been able, perhaps, to
collect certain evidence to eliminate all the doubts
and ambiguities which exist in the matter.

“I do not see how I can participate in accusing
an independent sovereign State, contrary to its dec-
laration of faith. I should prefer that the matter be
studied further, and that the parties to the dispute
try some other means, such as mediation, for instance,
as mentioned in Article 33 of the Chartetr. This
would give them another chance and would keep the
dispute on the agenda of the Security Council for
further reference in case these new endeavours failed
to reach a conciliatory solution.”

After the vote on the United Kingdom draft resolu-
tion,?* the representative of Poland withdrew his
proposal.?®

At the 125th meeting on 3 April 1947, after sub-
mission of a new United Kingdom draft resolution for
reference of the dispute to the International Court,
the representative of Brazil expressed the view that
Articles 34, 35 and 36 were applicable only, first, when
the requirements of Article 33 had been complied with,
and secondly, when the dispute or situation was likely
to endanger the maintenance of international peace
and security.?” In the particular case, it was the opinion
of the representative of Brazil that:

“Albania and the United Kingdom had not ex-
hausted such means when they referred their case to
the United Nations, on 29 October 1946 and on 10
January 1947, respectively. In my opinion, conse-
quently, the provisions of the Charter had not been
observed when the Council decided to consider this
dispute before the parties had exhausted the resources
set forth in our constitutional document. The Council
was thus transformed into a court of arbitration, con-
trary to its specific functions.”

Case 428 Tue EcypriaNn QuEesTioN: In connexion
with draft resolutions to recommend direct
negotiations submitted by the representatives
of Brazil and China: voted upon and re-
jected on 28 August and 10 September 1947.

[Note: In the consideration of the Egyptian question,
observations were made, notably by the representative
of Brazil, regaiding the circumstances in which disputes
might appropriately be brought before the Security
Council. Article 33 was cited in connexion with the
proposed recommendation by the Council of direct
negotiations, and certain remarks were directed to the
distinction between recommendations under Article 33

% 122nd meeting: pp. 608-609. For the United Kingdom draft
resolution, see Case 23.

% 122nd meeting: p. 609.

¥ See Case 23 for further observations bearing on considera-
tion of the dispute by the Council.

2 For texts of relevant statements see:

175th meeting : Egypt, pp. 1746-1748,
17&13261&1’1 meeting : United Kingdom, pp. 1769-1772, 1776, 1783-

189th meeting : Brazil, pp. 2105-2109.

193rd meeting : Egypt, pp. 2164-2167. .

196th meeting: Australia, p. 2252; Poland, p. 2249; United
Kingdom, p. 2254.

198th meeting: Colombia, p. 2290; USSR, pp. 2284-2285.

201st meeting: Syria, p. 2349; United Kingdomr, pp. 2347-
2348.

and under Article 36.2* All draft resolutions were,
however, rejected.]

In the letter of submission dated 8 July 1947, Egypt*
stated that attempts to reach a settlement by direct
negotiations, in conformity with Article 33 of the
Charter, had failed.3°

In their initial statements before the Council, the rep-
resentative of Egypt at the 175th and 179th meetings on
5 and 11 August 1947, and the representative of the
United Kingdom at the 176th, 179th and 182nd meet-
ings on 5, 11 and 13 August, described the negotiations
which had been conducted between the two Govern-
ments. The representative of the United Kingdom
stated that his Government had agreed to enter into
negotiations for the revision of the Anglo-Egyptian
Treaty of 1936 “as a matter of grace”, and that Egypt
could not acquire a right to negotiations by bringing an
ill-founded claim before the Council.

The draft resolution for the resumption of direct
negotiations, submitted by the representative of Brazil
at the 189th meeting on 20 August, read as follows:3!

“The Security Council,

“Having considered the dispute between the United
Kingdom and Egypt, brought to its attention by the

letter of the Prime Minister of Egypt, dated 8 July
1947,

“Noting that the methods of adjustment provided
for by Article 33 of the Charter have not been ex-
hausted, and believing that the settlement of the dis-
pute may best be attained, under present circum-
stances, through recourse to those methods,

“Recommends to the Governments of the United
Kingdom and Egypt:

“(a) To resume direct negotiations and, should
negotiations fail, to seek a solution of the dispute by
other peaceful means of their own choice;

“(b) To keep the Security Council informed of the
progress of these negotiations.”

In submitting the draft resolution, the representative
of Brazil contended that the situation presented no im-
mediate danger to international peace, and that all
possibilities of agreement, by direct negotiations or

other customary methods of settlement, had not been
exhausted.

Objection was raised to the draft resolution by the
representative of the USSR on the grounds that the
question had come before the Council because no posi-
tive result had been achieved from direct negotiation;
that negotiations could not rightly proceed during the
occupation of the territories of Egypt and the Sudan;
and that the draft resclution avoided expression of an
opinion on the substance of the question. The repre-
sentative of Colombia stated that, should direct nego-
tiations between the United Kingdom and Egypt again
fail to achieve their ends, the Council should have the
cpportunity of making a new recommendation regard-
ing the means of settling the dispute in the light of
the conditions in which it might come back for exam-
ination. The representative of the United Kingdom
accepted the Brazilian draft resolution and stated that
his Government was very willing to resume negotiations.
The representative of Egypt opposed the draft resolu-

E“(See also Case 24 for observations bearing on Article
36 (3).
* 5/410, 159th meeting : pp. 1343-1345. For the submission of

the question, see chapter VIII, p. 314,
3 189th meeting: pp. 2108-2109.



380 Chapter X. Consideration of Chapter VI of the Charter

tion as an evasion of the Council’s primary responsi-
bility since it declined to deal with the merits of the
dispute. The representative of Poland held that, under
the Charter, the Council could act in an early stage of
a dispute and did not need to wait until an unequivocal
menace to peace had arisen.

At the 193rd meeting on 22 August, the represen-
tative of Australia proposed an amendment that, in so
far as the negotiations affected the future of the Sudan,
they should include consultation with the Sudanese.®?
The representative of Belgium opposed the amendment
on the grounds that it provided for methods which im-
plied taking a position on the substance of the dispute.
If the Council were to adopt the amendment, it would
depart from the system provided for in Article 33.

At the 198th meeting on 28 August, the Australian
amendment and the Brazilian draft resolution were
rejected.

In connexion with the draft resolution for the re-
sumption of direct negotiations submitted by the rep-
resentative of China at the 201st meeting on 10 Sep-
tember,?® the representative of the United Kingdom
stated that the last paragraph of the preamble, which
read:

“Having confidence that the re-establishment of
direct contact between the parties will result in early
evacuation of remaining British armed forces”,

appeared to assign priorities to certain aspects of the
negotiations, and that the draft resolution would thus
shift the Council from the sphere of Article 33 to that of
Article 36. The representative of Syria stated that the
more urgent issue of evacuation would come within
Article 36, while other issues of the dispute could be
dealt with under Article 33.

At the same meeting, the Chinese draft resolution
was rejected.

The following statements were made in the course
of these proceedings:

The representative of Brazil stated (189th meeting,
20 August 1947):

“The powers which the Charter confers upon the
Security Council for the exercise of its functions do
not exclude, however, the traditional methods of in-
ternational law for the peaceful adjustment of con-
flicts. On the contrary, these powers presuppose
recourse to such methods, to which both Chapter VI
and Chapter VII of the Charter give priority. Only
after these have failed is the Security Council allowed
to intervene and impose obligations on the parties.
Negotiation, good offices, mediation and arbitration
assume within the Charter the character of normal in-
struments of adjustment, in the initial stages of pacific
settlement. Articles 33, 36 and 37 make it quite clear
that it is incumbent upon the parties to seek the settle-
ment of their dispute by the traditional methods of ad-
justment, while the Council is to maintain a watchful
attitude in the initial stage of settlement.

“The framers of the Charter of the United Nations
very properly and wisely adopted a duality of meth-
ods for the peaceful settlement of disputes: the tra-
ditional method of international law and the specific
method of the Security Council. There is no con-
tradiction between these; rather, they complement
each other, giving the Security Council great flexi-

#193rd meeting: p. 2169.
% 201st meeting: p. 2344.

bility in the exercise of its function of conciliation
and permitting it to resort to either one or the other
according to the circumstances of the case. 1f, on the
contrary, the Charter had established its own method
for peaceful settlement, to the exclusion of all devices
developed through centuries of practice of interna-
tional law, the rigidity which would then ensue would
be detrimental to the proper adjustment of disputes.

“In fact, not all situations or disputes are open to
adjudication by the Security Council. Cases are
brought before that body only in so far as they
concern security. They are usually presented in an
isolated form, unconnected with any other aspects
of the question. The Council intervenes then to pre-
vent a situation or dispute from becoming a menace
to international peace and security. Hence the in-
sufficiency of the Council’s action wherever it is
exercised outside that scope in complex situations
involving mutual relations and interests of States
devoid of the urgent character which justifies the
action of the Security Council.

“In the sphere of diplomatic relations, questions
often arise between States as the outcome of their
divergent interests and political and economic inter-
dependence. Not infrequently they involve a long
record of political relations and present complex
aspects with political, economic and social implica-
tions. The aspect of security may also be present,
though without any character of immediateness and
urgency which might call for summary action by
the international agency. Questions such as these
cannot be dealt with advantageously by the Security
Council. We are here in a domain where the
traditional methods of international law provide the
most convenient instrument for adjustment in the
interests not only of the parties directly concerned
but also of the harmonious development of inter-
national relations.

13

“Considering the complexity of present interna-
tional relations and the ever-growing interdependence
among States, as well as the frequent divergencies
ensuing from this interdependence, one may legit-
imately doubt the existence of a single dispute the
continuance of which might not eventually be capable
of affecting international peace and security. Such
a broad interpretation of the language of the Charter,
which, be it said, is vague and imprecise, would fur-
thermore lead the Council to convert into a rule that
which should constitute an exception, namely, its
intervention in the relations between States to adjust
matters which would be handled with better results
through direct negotiation or other means afforded
by diplomacy. In our opinion, such intervention by
the international agency should take place only when
the parties have shown themselves incapable of ar-
riving at a satisfactory settlement or have exhausted
the ways of diplomacy, i.e., when the dispute, in the
light of the particular circumstances of each case, may
be deemed grave enough to constitute an unequivocal
menace to international peace and security.

“Recourse to an international agency has its dis-
advantages as well as its advantages. Among the
former, we might mention the tendency it has to ac-
centuate divergencies. That is why it should not be
allowed as a form of pressure or threat to bring
about or to influence negotiations. Its use should be
restricted to questions presenting a character of im-
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mediateness and urgency, which do not permit suffi-
cient time for more extended treatment, but which
must be handled-at once to avoid the materialization
of a threat to the peace. The intervention of the Se-
curity Council should be considered in that respect
as an ultima ratio or heroic remedy, to be resorted to
only after all others have been tried and found in-
adequate. To seek redress in the Security Council
before the traditional means of settlement have been
exhausted would amount to transferring to that body
all the diplomatic difficulties emerging from the rela-
tions between States.

“The Anglo-Egyptian Treaty of 1936 contains pro-
visions for revision. In fact, both parties initiated
negotiations to that effect without, hcwever, reaching
an agreement. The circumstances do not seem to jus-
tify the opinion that all possibilities of agreement,
whether by direct negotiation or by resort to other
customary methods of settlement, have been ex-
hausted.

“In face of a situation which presents no imme-
diate danger to international peace, the Brazilian del-
egation is of the opinion that the Security Council is
not justified in taking action, setting aside a treaty,
but rather that it should let the parties settle their
differences ‘in conformity with the principles of jus-
tice and international law’, namely by having recourse
to the usual methods of settlement provided by inter-
national law.

(1

“In view of the above-stated reasons, the Brazilian
delegation, without passing upon the merits of the
case or upon the duties and obligations of the parties
in consequence of the Treaty of 1936, is of the
opinion that the Security Council is not justified in
taking action in the matter, but rather that it should
invite both Governments to resume direct negotia-
tions with a view to the peaceful settlement of their
dispute in accordance with the traditional methods
of international law.”

The representative of Egypt, having stated that the
representative of Brazil had placed unjustified empha-
sis on “traditional methods” of handling international
disputes, continued (193rd meeting, 22 August 1947) :

“To say that the Security Council can intervene
‘only after these methods have failed’ is to deny to
the Security Council the role assigned to it by Article
36, paragraph 1, of the Charter.

[

“Egypt brought this dispute to the attention of
the Council under Articles 35 and 37 of the Charter.
The Security Council has considered the dispute
under those Articles. Its competence to do so, its
competence to ‘call upon the parties to settle their
dispute’ by the means set out in Article 33, and its
competence to ‘recommend appropriate procedures or
methods of adjustment’ under either Article 36 or
Article 37 is a special competence. It applies only to
disputes ‘the continuance of which is likely to en-
danger the maintenance of international peace and
security’. I think, therefore, that I am entirely jus-
tified in my deduction that the Security Council
finds this to be such a dispute; this being the case,
the very basis of the resolution disappears.

“$

“The draft resolution asserts that ‘the methods of
adjustment provided for by Article 33 of the Charter

have not been exhausted’ in this case. I think it can-
not be contended that all of the methods mentioned
in Article 33 must have been exhausted. The text
refers to them not as cumulative but as alternative
methods. It does not enjoin an endless procedure. A
party to a dispute is not obliged first to try negotia-
tion; then that failing, to go on to enquiry; and that
failing, to proceed successively to mediation, concilia-
tion, arbitration, judicial settlement, and other peace-
ful means.”

The representative of Poland stated : (196th meeting,
26 August 1947):

“No one can confire the competence of this Coun-
cil to cases which constitute only an unequivocal
menace to peace. According to the terms of the
Charter, the Security Council is not allowed to wait
until a dispute becomes an unequivocal menace to
peace. It is the primary duty of this Council to act
in an early stage of a dispute, before it has become an
unequivocal menace to peace. The Council cannot
wait until hostilities begin or until the situation has
gone beyond the control of the Egyptian and United
Kingdom Governments.”

Case 5 (4).%* THE INDIA-PAKISTAN QUESTION

[Note: Article 33 was cited in connexion with the
conversations between the parties under the aegis of
the President.]

At the 227th meeting on 6 January 1948, the repre-
sentative of India* stated that his Government had
been compelled to bring this question before the Council
by the failure to reach agreement in direct negotiations
which had resulted from the intransigence and lack of
co-operation of the Government of Pakistan.

At the 228th and 229th meetings held on 16 and 17
January, the representative of Pakistan* denied the
charge that the Government of Pakistan had refused
to co-operate in bringing about a settlement of the
Kashmir question, After giving a detailed account of
the various attempts made by the Government of Pak-
istan to get the Indian authorities to participate in
direct talks on Kashmir, the representative of Pakistan
added that the Government of India had not really
tried to settle the issues by direct negotiation.

At the 229th meeting held on 17 January, the repre-
sentative of the United Kingdom suggested that the
President should invite the representatives of India
and Pakistan for direct talks under his guidance to find
some common ground for a settlement of the dispute.
In this he was supported by the representatives of the
United States and the USSR, The suggestion was also
accepted by the representatives of India and Pakistan.

At the 230th meeting on 20 January, as a result of the
conversations held by the representatives of the parties
under his chairmanship, the President (Belgium) sub-

mitted a draft resolution to establish a commission. In

% For texts of relevant statements see:

227th meeting: India, p. 11.

228th meeting : Pakistan, p. 87.

229th meeting: India, p. 126; Pakistan, pp. 90-94, 127;
USSR, pp. 127-128; United Kingdom, pp. 125-126; United
States, p. 126.

230th meeting : President (Belgium), pp. 129-133.

231st meeting: President (Belgium), pp. 164-165.

235th meeting: United Kingdom, pp. 259-260.

2576$h meeting : President (Belgium), p. 279; United States,
p. .

241st meeting: Syria, pp. 13-14.
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so doing, he stated that both parties had signified their
approval of the draft resolution.®> The President also
stated that it had been agreed with the parties that the
conversations would continue in order to clarify the
essential points of a settlement.

At the 231st meeting on 22 January, the President
reported to the Council on the main topics covered in
the conversations conducted by him with the represen-
tatives of India and Pakistan.

At the 235th meeting on 24 January, the represen-
tative of the United Kingdom suggested that the dis-
cussions between the representatives of India and
Pakistan should continue under the auspices of the
President of the Council. This suggestion met with
the general approval of the representatives on the
Council.

At the 236th meeting on 28 January, the President
reported to the Council on the conversations that he
had continued with the parties. At the same meeting,
the representative of the United States inquired as to
whether “we [have] arrived at that parliamentary stage
in this question where the parties are unable to do any-
thing under Article 33”. He added that, if the parties
had arrived only at a partial agreement, then the Coun-
cil “is bound by the Charter to consider that partial
agreement if it proceeds under Article 37, because Arti-
cle 36, paragraph 2, commends the Security Council
to ‘take into consideration any procedures for the set-
tlement of the dispute which have already been adopted

L]

by the parties’.

In his reply to the representative of the United States,
the President declared that the representatives of India
and Pakistan had not given up hope of reaching an
agreement through direct negotiations under the guid-
ance of the President of the Council. These talks had,
however, been suspended in order to give members of
the Council “an opportunity to express their views on
points which had been discussed between the parties”.

At the 241st meeting on 5 February, the representa-
tive of Syria stated that, before submitting this ques-
tion to the Council, the Governments of India and
Pakistan “had not met all the conditions set forth in
Article 33 of the Charter, namely, exhausting all the
means for arriving at a settlement by negotiations be-
tween themselves. All that happened was, as we under-
stand from the various statements made, that there
had been an exchange of letters and telegrams between
them. Although that exchange of letters did not settle
the question, it contained serious points which might
assist very well in the final solution”. The representa-
tive of Syria believed that the direct talks between the
parties might be renewed under the guidance of the
President of the Council on the basis of the detailed
memorandum submitted by the representative of Colom-
bia at the same meeting. Upon the suggestion of the
President (Canada), consultations with the parties were
jointly continued, with the representative of Belgium
acting as Rapporteur.

Case 5 (#).38

At the 457th meeting on 17 December 1949, the
Council adopted the suggestion of the representative

® For text of the draft resolution, which was adopted at the
same meeting, see chapter VIII, p. 345.

® For text of relevant statement see:

458th meeting : United States, p. 20.

of Norway that the President of the Council should
meet informally with the representatives of India and
Pakistan in order to come to an agreement on some
proposal which was mutually satisfactory to the two
parties concerned.®’

At the 458th meeting on 29 December, the represen-
tative of the United States declared that the matter of
greatest importance was that the wishes of the parties
should be given priority by the Council and that “no
suggestions should be made which would put obstacles
in the way of the selection of the parties of those
means, under Article 33 of the Charter, which seem
to them most effective and most suitable to settle this
dispute by peaceful methods”. He added that “it does
not seem to us that any settlement has been made of
any procedural issue here this afternoon. We do not
think that we have foreclosed the possibility of raising
at a subsequent time the question whether the decision
of 17 December does not constitute a valid basis for
continuing authority . . . I think that I am perfectly
correct in saying that it has not been foreclosed, nor
do I think that it has been the sense of the Council or
of the President, if I may venture to interpret his re-
marks to make certain that I understood them, that the
force of Article 33 of the Charter would preclude him
or anyone else acting, upon the request of the parties,
if that is what is considered by them a suitable method
of procedure”.

Case 6.%8 IpENTIC NOTIFICATIONS GATED 29 SEPTEM-
BER 1948

[Note: The question was submitted to the Council
as a threat to the peace within the meaning of Chapter
VII. The three Governments submitting the question
stressed their efforts to bring about a settlement of the
question before recourse to the Council. The reply was
made that these Governments had failed to avail them-
selves of the special machinery established by interna-
tional agreement for dealing with the question sub-
mitted. Discussion on the bearing of Article 33 took
place mainly after the adoption of the agenda.]®®

The identic notifications dated 29 September 1948
from the Governments of France, the United Kingdom
and the United States drew attention to the efforts
made by those Governments to bring about a settle-
ment before subrnitting thz question to the Council :40

“It is clear from the protracted exchange of notes
and the conversations which have taken place on the
initiative of the three Governments between them
and the Soviet Government that the three Govern-
ments, conscious of their obligations under the Char-
ter to settle their disputes by peaceful means, have

* 457th meeting: p. 8.

™ For text of relevant statements see:

361st meeting: USSR, pp. 12-13; United States, p. 21.

362nd meeting : USSR, pp. 9, 16-17.

363rd meeting : United States, pp. 2-4, 10-11, 19-21, 26.

364th meeting: France, pp. 39, 41, 45; United Kingdom, pp.
31, 33, 35-36.

366th meeting : United States, p. 9.

368th meeting: France, pp. 63, 67; United Kingdom, pp.
49.50; United States, pp. 51, 53, 55-56, 60-62.

370th meeting: Belgium, p. 13; Canada, p. 14,

372nd mreeting : France, p. 3.

® For discussion before adoption of the agenda on the
relevance of Article 107, see chapter XII, Case 30. For the
draft resolution to recommend renewal of negotiations after
fulfilment of certain conditions, see chapter XI, Case 14.

©5/1020, O.R., 3rd year, Suppl. for October 1948, pp. 9-10.
For the submission of the question, see chapter VIII, p. 354,
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made every effort to resolve their differences directly
with the Soviet Government.”

In these notifications reference was made to a note
addressed at an earlier date by the three Governments to
the Government of the USSR. In this note the three
Governments made the following statement :*!

“The Soviet Government has thereby taken upon
itself sole responsibility for creating a situation in
which further recourse to the means of settlement
prescribed in Article 33 of the Charter of the United
Nations is not, in existing circumstances, possible,
and which constitutes a threat to international peace
and security. In order that international peace and
security may not be further endangered, the Govern-
ments of the United States, the United Kingdom
and France, therefore, while reserving to themselves
full rights to take such measures as may be necessary
to maintain in these circumstances their position in
Berlin, find themselves obliged to refer the action of
the Soviet Government to the Security Council of
the United Nations.”

In their statements in the Security Council the rep-
resentatives of the United States and the United King-
dom indicated the efforts which had been made by
them in accordance with Article 33 to secure a settle-
ment of the question, and stressed their view that the
continuation of direct negotiations was precluded by
the recourse of the Government of the USSR to mea-
sures of force. The representative of the United King-
dom stated at the 364th meeting on 6 October 1948:

“Efforts to secure agreement on the lifting of the
blockade, which were made continuously between 23
June and 3 July, were equally unsuccessful . . .

£

“The further course of the discussion between His
Majesty’s Government and the Government of the
USSR is set out in the documents which have been
submitted to the Security Council. These documents
show conclusively that His Majesty’s Government, in
initiating direct discussions with the Government
of the USSR in Moscow, and subsequently in Berlin,
and by an exchange of notes through the diplomatic
channel, was determined to abide by its obligations
under Article 33 of the Charter . . .

13

“We fulfilled to the limit Article 33 of the Charter,
which I have already quoted. We failed to achieve
any satisfactory result. Article 37 of the Charter lays
down that ‘should the parties to a dispute of the
nature referred to in Article 33 fail to settle it by
the means indicated in that Article, they shall refer

it to the Security Council.” We complied with Article
37.”

The representatives of France and the United States
referred to the omission of the USSR to institute nego-
tiations prior to the imposition of the blockade measures
in Berlin.

At the 363rd meeting on 5 October, the representa-
tive of the United States drew attention to Article 36
(3) as indicating an appropriate method of settlement.
He observed:

“If the Government of the USSR believed that the
three Western Governments had lost the rights which
they admittedly had possessed, the course of action

“S/1020/Add.1, O.R., 3rd year, Suppl. for October 1948,
Annex XI, identic notes dated 26 and 27 September 1948, p. 45.

open to the Government of the USSR, in conformity
with its obligations under the Charter, would have
been clear. Under the Charter it would have been
obliged to resort to negotiation or other peaceful pro-
cedures for the determination of the question. Since
a matter of rights was involved, the Soviet Union
might well have taken into consideration the prin-
ciple enunciated in Article 36, paragraph 3, of the
Charter. This principle is that ‘legal disputes should,
as a general rule, be referred by the parties to the
International Court of Justice in accordance with the
provisions of the Statute of the Court’.

“The Government of the USSR would not have
found the Government of the United States hesitant
to submit the question of its rights to the determina-
tion of the judicial organ of the United Nations or
to any other convenient means of pacific settlement
for the settlement of this question. In any such situa-
tion, it is clearly the obligation of the party asserting
a change in the legal position to propose a means of
peaceful settlement,”

At the 361st meeting on 4 October, the representative
of the USSR replied that the question had not been
raised before the Council of Foreign Ministers, which
was the organ duly established by international agree-
ment for dealing with such a question. He stated:

“For the solution of such matters, by the inter-
national agreements to which I have just referred, a
special control machinery for Germany was estab-
lished: the Four Power Control Council and the
Council of Foreign Ministers... If we are to keep
to the terms of the above-mentioned international
agreements, and to respect the signature appended
to them, then it cannot be recognized as either legal
or correct to refer to the Security Council any ques-
tion concerning Germany, including that of Berlin.
A decision to refer any such question to the Secur-
ity Council would constitute a dirsct violation of the
provisions of the United Nations Charter and of the
international agreements I have mentioned. Most
blatantly of all, it would be a violation of the agree-
ments signed at Yalta and Potsdam, in accordance
to which the question of Germany falls within the
sole competence of the four Powers bearing the re-
sponsibility for the occupation of Germany.

[

“In virtue of the treaties signed by them, the Gov-
ernments of the United States of America, the United
Kingdom and France have at their disposal all the
necessary legal means to enable them to submit their
claims and to rectify by legal means any grievances
arising in connection with Germany.

13

“The Governments of the United Kingdom, the
United States of America, and France must there-
fore choose the legal way, the way or procedure es-
tablished in the international agreements signed by
them, and by others at a later date. That is the legal
method. Those who follow it will not violate either
the Charter of the United Nations, or the interna-
tional instruments which those Governments have
signed.”

At the 366th meeting on 15 October, the Presi-
dent of the Council addressed a series of questions to
the Powers concerned. The representatives of the
United States, United Kingdom, France and the USSR
were asked to explain “in detail the agreement involved
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in the instructions given to the military governors of
the four Powers in Berlin, and to give the precise rea-
sons which prevented its implementation”.*? In reply
the representatives of the United Kingdom, the United
States and France presented statements concerning their

attempts to secure a settlement through negotiations
and the reasons why these negotiations had failed.*®

“366th meeting: p. 8.
“ 368th meeting: pp. 40-50, 50-62, 62-67.

Part 11
CONSIDERATION OF THE PROVISIONS OF ARTICLE 34 OF THE CHARTER

NOTE

The case histories entered in part II of this chapter
are those in which issues have arisen related to Article
34 of the Charter. The diverse character of the case
histories arises from the broad significance of Article
34 in the structure of Chapter VI of the Charter. By
Article 34, the Security Council is empowered to in-
vestigate any dispute, or any situation of the character
indicated, in order to determine whether the dispute
or situation falls within the category of those in respect
of which the Council is empowered to make recommen-
dations under Articles 36 and 37 of the Charter.

In connexion with the Iranian question the interpre-
tation was athirmed that Article 34 empowers the Coun-
cil to take up of its own initiative a dispute or situation
not brought to its attention under Article 35.* Though
in respect of many questions submitted to the Council
the contention has been advanced that the dispute or
situation under consideration was not one the continu-
ance of which was likely to endanger the maintenance
of international peace and security,® only in certain
inistances have the proceedings of the Council or its
decisions rested explicitly on the power conferred by
Article 34 to investigate any dispute, or any situation
which might lead to international friction or give rise
to a dispute.® Consideration has been given to the ques-
tion whether investigation under Article 34 or an ex-
press finding of the nature envisaged in Article 34 is a
condition of the exercise by the Council of its powers
under Articles 36 and 37.* On two occasions the Coun-
cil has appointed commissions of investigation ex-
pressly under Article 34 of the Charter, but on neither
occasion was the investigation confined to the purpose
stated in Article 34.° On other occasions proposals for
investigation have given rise to discussion regarding the
circumstances in which investigation is appropriate,
without resulting, however, in an affirmative decision.®
Considerable discussion has centred on the distinction
between investigation under Article 34 and the estab-
lishment of a sub-committee to examine the facts, and
on certain occasions recourse has been had to the es-
tablishment of such a sub-committee ;" the distinction
is necessarily inter-related with the problem of the pro-
cedural or non-procedural character of the decision
involved.® The questions have been debated whether
the Council’s power of investigation is exhausted with
a finding under Article 34 of the Charter,® and whether

! See chapter 11, Case 56.
*See part IV: Note, p. 410.
® See Case 18. See also Cases 11 and 16.
* See Case 13, and also Case 9.
5 Sec Cases 11 and 16.
% See Cases 7, 10 and 18.
677 See Cases 8 and 17: see also chapter V, Cases 65, 66 and
® See chapter IV, Cases 43, 49, 85, 96, 98, 118, 119 and 180.
® See Case 14.

a decision to investigate is a binding decision within
the terms of Article 25.1°

Case 7.1 Tue InponesiaN QuesTion (I)

[Note: In the Indonesian question, after discussion
on whether the circumstances brought to the attention
of the Council endangered international peace and war-
ranted the establishment of a commission of inquiry,
the Council, after rejecting the draft resolutions sub-
mitted, closed the proceedings on the question.J'?

At the 12th meeting on 7 February 1946, the repre-
sentative of the Ukrainian SSR contended that the
action of British forces in Indonesia was in contraven-
tion of Article 1 (2) of the Charter and had resulted
in a situation which, under Article 34 of the Charter,
threatened the maintenance of international peace and
security. At the 16th meeting on 11 February 1946,
the representative of the Ukrainian SSR introduced
a draft resolution'® to set up a commission to carry
out an enquiry on the spot, establish the facts in Indo-
nesia, and report to the Council on the resuit of its
work.

The representative of the USSR supported the send-
ing of a commission as a means of obtaining impartial
information. The representative of the United King-
dom insisted that no endangerment to international
peace was involved —a view supported by the repre-
sentatives of the Netherliands, United States, France
and Brazil. The representative of Australia, while em-
phasizing the importance of appropriate recourse to
commissions of inquiry, concluded that, in the case
under discussion, there was no basis for action under
Article 34, since the military action of the British troops
in Indonesia did not threaten the maintenance of inter-
national peate and security. The representative of the
United States stated that “‘the power of investigation
under Article 34” was of especial importance as one of
the means whereby the Council could determine wheth-
er or not it should undertake to deal with a particular
situation or dispute. In determining whether or not a
situation warranted investigation, the Security Council
should have reason to believe, on the circumstances
before it, that the contintiance of the situation was
likely to endanger international peace and security. The
representative of the United States concluded that in
the existing circumstances the Security Council should

° See Cases 13, 15: see also chapter XII, Case 25.

“ For texts of relevant statements see:

12th meeting: Ukrainian SSR, pp. 174-178; Netherlands,
p. 187 United Kingdom, pp. 178-182.

15th meeting: Egypt, p. 214; United Kingdom, pp. 215-217.

16th meeting: Australia, p. 234; United States, pp. 235-237.

17th meeting : Mexico, p. 242; France, pp. 243-244; Brazil,
pp. 244-245; Netherlands, pp. 246-247.

18th meeting: Netherlands, pp. 258-259; United Kingdom,
pp. 260-261.
C”On the question of domestic jurisdiction, see chapter XII,

ase 1.

#16th mreeting: p. 223. For the submission of the question,
see chapter VIII, p. 302.
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not undertake an investigation or take any further
action.

At the 17th meeting on 12 February, the represen-
tative of Mexico suggested that the first organ to be
set up under Article 29 should be “an instrument to
produce the necessary information as to the facts in-
volved in any definite question brought before us”. A
temporary commission should therefore be established
under Article 29 to ascertain the facts and bring them
to the notice of the Council. The commission, while
not interfering with the rights of the Netherlands Gov-
ernment as a sovereign Power, could also, “if the
Dutch Government desired, be of help as a mediator
in the negotiations between the Dutch Government and
the legitimate leaders of the nationalist movement”.

At the 18th meeting on 13 February, the proposal
of the Ukrainian SSR to set up a commission of inquiry
was rejected by 2 votes in favour.**

In speaking on the Egyptian draft resolution, the
representative of the Netherlands reiterated that no
threat to international peace was involved in the action
of British troops, and that the situation created by the
Indonesian nationalist movement was not on the
agenda. The representative of the United Kingdom
expressed his rejection of the criticism implied in the
Egyptian draft resolution.’> On the rejection of the
draft resolution, the President (Australia) declared
the matter closed.

Case 81 Tur Spanistu QUuestioN: In connexion
with decisicn of 29 April 1946 to establish
a Sub-Committee to conduct inquiries.

[Note: The Security Council had before it on 18
April 1946 an Australian draft resolution to make in-
quiries in accordance with Article 34, through the in-
strumentality of a committee of five members, to de-
termine whether the situation in Spain endangered
international peace or security, a conclusion enunciated
in the Polish draft resolution submitted the preceding
day. In the resolution adopted the reference to Article
34 was omitted and consequential changes introduced.]

At the 35th meeting on 18 April 1946, the represen-
tative of Australia submitted a draft resolution for the
establishment of a committee on the Spanish question
in accordance with Article 34. The draft resolution
provided :**

“The Security Council,

“Having had its attention draen to the situation
in Spain by a Member of the United Nations acting
in accordance with Article 35 of the Charter, and

“Having been asked to declare that this situation
has led to international friction and endangers inter-
national peace and security,

“Hereby resolves, in accordance with Article 34
of the Charter, to make further inquiries in order to
determine whether or not such a situation exists, and
to this end

“18th meeting: p. 258.

¥ For the Egyptian draft resolution, see chapter VIII, p. 302,

% For texts of relevant statements see:

35th meeting : Australia, pp. 195, 197-198.

37th meeting : Australia, pp. 216-217, 233, 239; Brazil, p. 223;
France, pp. 226-227; Mexico, p. 233; Netherlands, p. 224, 231;
USSR, pp. 220-221, 223, 242-243; United Kingdom, pp. 231-
232; United States, pp. 218-219.

39th meecting: Australia, p. 242; Mexico, p. 243; Poland, pp.
241-242; USSR, pp. 242-243.

1 35th meeting: p. 198.

“Appoints a committee of five of its members and

“Inmstructs this committee to examine the state-
ments made before the Security Council concerning
Spain, to call for further written statements and
documentary evidence from Members of the United
Nations and from the Franco regime, and to make
such other inquiries as it may deem fit in order that
the committee may report to the Security Council
not later than 17 May 1946, on the following ques-
tions:.. 18

In presenting the draft resolution, the representative
of Australia stated:

“The mere existence of a fascist government as
such does not . . . give us the right to discuss it. We
have to have an investigation and proof that its policy
and activities are of international concern, and there-
fore within the ambit of the Charter.”

[

“Now, the Polish representative brought his case
under Chapter VI. But Chapter VI calls for investi-
gation. It requires investigation before we can take
any action. We have to take a decision and ascertain
facts. But he jumps straight away into Chapter VII,
Articles 39 and 41, which operate only against a
proved aggressor.”

At the 37th meeting on 25 April, the representative
of Australia presented a revised draft resolution which
omitted the reference to Article 34; described the pro-
posed body as a “Sub-Committee” instead of a “Com-
mittee” ; deleted the words: “to call for further written
statements and documentary evidence from Members
of the United Nations and from the Franco regime”,
and substituted the following text: “to call for further
statements, documents and evidence and to conduct
such inquiries as it may deem necessary”; amended
the words “report . . . on the following questions” to
read “report ... on the results of such studies and es-
pecially the facts bearing on the following questions”.*®
In presenting the revised draft resolution, the represen-
tative of Australia said:

“ .. first of all, I have cut out the idea of a formal
mvestigation under Article 34 of the Charter so as
to enable the proposed body to be brought in under
Article 29 as a subsidiary organ; . . .

14

. it was felt by some representatives that the
Sub-Committee should not and could not itself make
a finding on those three questions, or make recom-
mendations on them, but should present the facts so
that the Council itself could decide and make its
own decision on the facts ascertained and presented
by the sub-committee”.

Discussion continued regarding the necessity of such
preliminary inquiry, in the course of which the rep-
resentative of France expressed the view that the three
questions addressed to the Sub-Committee were too
restrictive, and should be replaced by a broad direction
to report “‘on the results of such studies and on the
practical measures which the United Nations could
take in this matter”.

On the revised text submitted at the 38th meeting on
26 April, after consultation with the representatives
of France and Poland, the representative of Australia
said:

® For the text of questions, see chapter XII, Case 2.
* 37th meeting: p. 216.
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“The main substance of this resolution is that it
is for this Council, and not the Sub-Committee, to
determine what practical measures the United Na-
tions might take on the finding that it has led to
international friction and does endanger international
peace and security.

“In the fourth paragraph it will be seen that very
wide powers of discretion are given to the Sub-
Committee to conduct such inquiries as it may deem
necessary ; that is, it will itself decide how and when
and where the inquiry is to be made.”

The resolution, as adopted at the 39th meeting on
29 April, provided ior the appointment of a sub-
committee to conduct inquiries as a means to determin-
ation by the Council whether the situation in Spain
endangered international peace.2®

Case 92! Tue SpaNisa QUESTION : In connexion with
the Australian-United Kingdom amendment
to the Polish draft resolution; voted upon
and rejected on 26 June 1949; and decision
of 26 June 1946 to keep the situation in
Spain under observation.

[Note: The Sub-Committee on the Spanish question
having reported the situation in Spain to be of the
nature referred to in Article 34, draft resolutions on
the question were submitted by the Chairman of the
Sub-Committee®? and by the representative of Poland,
but were rejected. Further discussion related to the
terms in which the Council should express its continued
concern with the question and its consequent retention
on the agenda.]

In its report submitted on 1 June 1946, the Sub-
Committee on the Spanish question stated :*

“24. Chapter VI of the Charter empowers the
Security Council to examine ‘any situation which
might lead to international friction’. .. In the opinion
of the Sub-Committee, the Spanish situation is one
which has already led to international friction. The
investigation has convinced the Sub-Committee, not
only that international friction has occurred, but that
it is almost bound to recur.

@

. such activities [of the Franco regime] do
constitute a situation which is a potential menace to
international peace and security and which therefore
is a situation ‘likely to endanger the maintenance of
international peace and security’ within the mean-
ing of Article 34 of the Charter.”

At the 48th meeting on 24 June, after the rejection
of the first Polish draft resolution, the representative
of Poland submitted a draft resolution which in its
preamble noted that the investigation of the Sub-Com-
mittee established that “Franco’s fascist regime is a
serious danger to the maintenance of international

*39th meeting: p. 244. For the text of the resolution, see
chapter VIII, p. 306. On the character of the Sub-Committee,
see also chapter V, Case 65.

" For texts of relevant statements see:
48th meeting: Australia, p. 391; Poland, p. 392; United
Kingdom, p. 393.

49th meeting: Australia, p. 435; Poland, p. 404,
% See Case 22.

8 S5/75, O.R., 1st year, 1st series, Suppl., Rev. ed., pp. 9-10.
See also Case 22 for discussion on the measures proposed by
the Sub-Committee,

peace and security”.** He observed that he used these
words because, though in his opinion the matter fell
within Article 39, he did not wish to make it impossi-
ble for members who disagreed with this view to vote
for the draft resolution now submitted.

The operative clauses of the draft resolution read as
follows :

“The Security Council, therefore, decides to keep
the situation in Spain under continuous observation
and keep the question on the list of matters of which
it is seized, in order to be able to take such measures
as may be necessary in the interests of peace and
security.

“The Security Council will take the matter up again
not later than 1 September 1946, in order to deter-
mine what appropriate practical measures provided
by the Charter should be taken. Any member of the
Security Council has a right to bring the matter up
before the Security Council at any time before the
mentioned date.”

The representative of Australia objected to the pre-
amble that it departed from the finding of the Sub-Com-
mittee, and the representative of the United Kingdom
expressed concern that the question should be con-
sidered at the next session of the General Assembly.

At the 49th meeting on 26 June, the representatives
of Australia and the United Kingdom submitted an
amended text, which read :**

“And whereas the Sub-Committee was of opinion
that the situation in Spain is one the continuance of
which is likely to endanger the maintenance of inter-
natioual peace and security,

“It is hereby resolved that without prejudice to the
rights of the General Assembly under the Charter,
the Security Council keeps the situation in Spain
under continuous observation and maintains it upon
the list of matters of which it is seized in order that
it will be at all times ready to take such measures
as may become necessary to maintain international
peace and security. Any member of the Security
Council may bring the matter up for consideration
by the Council at any time.”

The representative of Australia observed that the
reference to the rights of the Assembly were inserted
as a reminder that, at the proper time, the question
should be removed from the agenda of the Council to
enable the General Assembly to make recommendations.
The representative of Poland indicated that his draft
resolution had included, as an indication to the Span-
ish people, a date by which the Council was to take
the matter up again.

At the same meeting, the amended draft resolution
was not adopted. There were 9 votes in favour and 2
against (one vote against being that of a permanent
member).2®

After further discussion, the text of the decision of
26 June 1946 to keep the situation in Spain under obser-
vation was adopted.”

* 48th meeting : p. 389.
* 49th meeting : p. 407.
* 49th meeting: p. 413.

# For text, see chapter VIII, p. 307.
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Case 10.22 Tue Greek QuEestionN: Ukrainian SSR
communication dated 24 August 1946: In
connexion with the draft resolutions sub-
mitted by the representatives of the USSR,
United States and Poland : voted upon and
rejected on 20 September 1946.

[Note: The question arose whether the situation de-
scribed in the Ukrainian SSR communication consti-
tuted a situation within the terms of Chapter VI of
the Charter. Draft resolutions were submitted for
measures of investigation under Article 34—by one
member on the situation as submitted in the Ukrainian
SSR communication, and by another member on a sit-
uation otherwise defined. Discussion took place on the
circumstances in which investigation by the Council
would be appropriate, and on the significance of reten-
tion of a question on the agenda. The draft resolutions
were not adopted and the proposal to retain the ques-
tion on the agenda was rejected.]

At the 67th meeting on 16 September 1946, the rep-
resentative of Australia submitted a draft resolution
“that the Security Council pass to the next item on the
agenda”.?® The representative of Australia recalled his
statement at the 64th meeting on 9 September to the
effect that “the Council should never allow its machin-
ery to be set in motion for frivolous or vexatious rea-
sons”’, and that in the present case the Council should
indicate its disapproval by passing to the next item o
the agenda. The representative of Australia continued
that, whereas his Government would take the view that
the normal procedure would be to proceed to investi-
gation, he did not believe that in the case under con-
sideration the interests of peace or the interests of the
Council would be served by the usual form of investi-
gation. Having reiterated his reservations regarding
the manner in which the complaint had been presented,
the representative of Australia continued that Chapter
VI of the Charter left it entirely to the wisdom of the
Council “to devise the appropriate methods of adjust-
ment in regard to a situation”. He expressed the view
that it would be “extremely difficult” for the Council
to devise any method to adjust the situation without
in some measure passing judgment on the Governments
whose names had been mentioned in the Ukrainian
complaint, The charges were, in the view of the Aus-
tralian Government, unsubstantiated. If the Council
proceeded to pass to the next item on the agenda,
other ways would remain open to the Council for taking
cognizance of the situation in the Balkans if peace
should be threatened.

At the same meeting the representative of the USSR
submitted the following draft resolution :*°

® For texts of relevant statements see:

248211(1 meeting : Australia, pp. 251-254; United Kingdom, p.
(4th meeting: Australia, pp. 276-281; United States, p. 276.
65th mecting : Brazil, p. 296. ‘
67th meeting: Australia, pp. 329-333; Netherlands, p. 326;

USSR, pp. 334-335.
68th mecting: Poland, p. 351.
69th meeting: Australia, pp. 376-379, 390-391; France, p.

381: USSR, pp. 381-382; United States, pp. 366-367, 386-387.
70th meeting: Australia, pp. 406, 414-415; France, p. 400;

Poland, pp. 413-414; USSR, p. 397; United Kingdom, pp. 415-

416; United States, pp. 394-395.

®67th meeting: p. 329. For the proceedings before the sub-
mxs:”soxém of the Australian draft resolution, see chapter VIII,
. .

™ 67th meeting : pp. 334-335.

“The Security Council established the fact:

“That on the Greco-Albanian border there have
recently been an increasing number of frontier inci-
dents provoked by aggressive Greek monarchist ele-
ments . . .

“That the persecution of national minorities in
Greece by the Greek Government, by provoking
national strife, is bringing strain in the relations be-
tween Greece and her other neighbours;

“That the unbridled propaganda of the aggressive
Greek monarchist elements, demanding the annexa-
tion of territories belonging to these neighbours,
threatens to complicate the situation in the
Balkans . . .

“That in their policy of aggression, the aggressive
Greek monarchist elements are striving to exploit
the results of the falsified plebiscite held on 1 Sep-
tember under terroristic conditions . . . They are
likewise exploiting the presence of British troops on
Greek territory . . .

“That all these circumstances create a situation en-
visaged by Article 34 of the Charter of the United
Nations and endanger peace and security.

“For the above-mentioned reasons, the Security
Council resolves to call upon the Greek Government:

“(1) to take measures in accordance with Article
2, paragraph 4, of the Charter of the United Nations
for the immediate cessation of the provocative activi-
ties of the aggressive monarchist elements on the
Greco-Albanian frontier ;

“(2) to call upon the Greek Government to put
an end to the agitation regarding the state of war
which is said to exist between Greece and Albania,
in spite of the fact that Albania is endeavouring to
establish normal peaceful relations with Greece;

“(3) to terminate e persecution of national min-
orities in Greece, which is contrary to Article 1, para-
graphs 2 and 3, of the Charter of the United Nations;

“(4) to retain on the agenda of the Security Coun-
cil the question of the menacing situation brought
about as the result of the activities of the Greek Gov-
ernment so long as the latter fails to carry out the
recommendations proposed by the Security Council.”

At the 69th meeting on 18 September 1946, the repre-
sentative of the United States expressed the view that
the evidence indicated a disquieting situation along the
northern frontiers of Greece, for which Greece was not
primarily responsible. The representative of the United
States urged that the situation along the entire length
of the northern frontier of Greece called for the con-
sideration and attention of the Council. This situation
was, he observed, separate from the charges brought
by the representative of the Ukrainian SSR which the
United States rejected as unfounded.

At the 70th meeting on 20 September, the representa-
tive of the United States submitted the following dratt
resolution :3*

“Resolved,
“That the Security Council, acting under Article

34 of the Charter, establish a commission of three

individuals to be nominated by the Secretary-General,

to represent the Security Council on the basis of their
competence and impartiality, and to be confirmed by
the Security Council;

® 70th meeting: p. 396.
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“That the Security Council instruct the commis-
sion

“(1) To investigate the facts relating to the border
incidents along the frontier between Greece, on the
one hand, and Albania, Bulgaria and Yugoslavia on
the other;

“(2) To examine the statements submitted to the
Security Council concerning these incidents and such
further information from other sources as it deems
necessary ;

“(3) To submit to the Security Council as soon as
practicable a report on the facts disclosed by its
investigation ;

“That the commission shall have authority to con-
duct its investigation in the area and to call upon
Albanta, Bulgaria, Greece and Yugoslavia for infor-
mation relevant to its investigation;

_“That the Security Council request the Secretary-
General to communicate with the appropriate author-
ities in the countries involved in order to obtain per-
mission for the commission to conduct its investiga-
tion in these countries.”

At the same meeting, the representative of the USSR
contended that the United States draft resolution could
not and should not be adopted by the Security Council
since the Council had not examined such questions as
those relating to the situation on the Greek-Yugoslav
and Greek-Bulgarian frontiers. He continued:

“It is a fact that the creation of an investigation
commission is not merely a formal act; the creation
of a commission and the decision to establish such a
commission is a political decision which in itself im-
plies that the Security Council is satisfied that the
accusations in regard to one country or the other are
substantiated. Therefore, the very decision of the
Security Council to create an investigation commis-
sion is already a decision which to some extent casts
a shadow on a certain country ...”

He contended that the purpose of the United States
draft resolution was to divert attention from the seri-
ousness of the situation brought about in the Balkans
as a result of the aggressive policy of the Greek Gov-
ernment.

The representative of France expressed the view that
“the very fact of proposing such an investigation in
itself implies that a judgment has not yet been made”.

The representative of Australia at the 69th meeting
reiterated his contentions in favour of passing to the
next item on the agenda. He recalled that the communi-
cation of the Ukrainian SSR had been admitted to the
agenda in its entirety, and that it consisted of “a gen-
eral accusation that there is a threat to the peace and
a spirit of aggression on the part of two Governments”.
He expressed the view that, although it would be within
the competence of the Council to select a particular
aspect of the letter for attention, the Council should
not follow such a course in the absence of “overpower-
ing reasons”. The representative of Australia drew
attention to the constitutional consideration that the
step proposed by the representative of the United States
would “extend to the investigation of matters which
... are not formally before this Council at this present
time”. He concluded that, in his view, the proper course
was to dismiss the case so as to prevent the Council
from being used for purposes otherwise than in the

sense of Chapter VI of the Charter. He therefore op-
posed the draft resolution for investigation on principle.

At the 70th meeting, the USSR draft resolution was
rejected by 2 votes in favour and 9 against.*? The
United States draft resolution was not adopted. There
were 8 votes in favour, 2 against, (one vote against
being that of a permanent member )33 and 1 abstention.

After the rejection of these draft resolutions, the
representative of Poland submitted at the 70th meeting
the following draft resolution.3*

“The Security Council, having considered the sit-
uation brought to its attention by the Ukrainian
Soviet Socialist Republic, decides to keep the situa-
tion under observation and to retain it on the list of
the matters with which the Council is seized.”

The representative of Poland recalled the retention
of the Spanish question on the agenda, and expressed
the view that acceptance of his draft resolution would
not involve any “judgment on the situation”. The rep-
resentative of Australia observed that, by its vote on
the draft resolution submitted by the representative of
the USSR, a majority of the Council had indicated its
view of the charges brought by the Ukrainian SSR. He
observed that it was for the Council to pronounce its
opinion one way or the other on the communication of
the Ukrainian SSR. He recalled the Australian draft
resolution, and indicated that its sense was “to dismiss
the Ukrainian letter from the agenda of the Security
Council”. The representative of the United Kingdom
also expressed opposition to retention of the item on
the agenda. The representative of the USSR expressed
support of the Polish draft resolution, which would
“merely oblige the Security Council to take an interest
in the situation”.

The Polish draft resolution was rejected by 2 votes
in favour and 9 votes againsi,*® The Council passed to
the consideration of the draft resolution submitted by
the representative of Australia.3®

Case 1137 Tue GrREFK FroNTIER INCIDENTS QUES-
TiIoN: In connexion with decision of 19
December 1946 to establish a commission
of investigation.

[Note: The decision of 19 December 1946 was ex-
pressly taken under Article 34. The measure was also

supported as a procedure of inquiry in accordance with
Article 33.]

In the letter of submission dated 3 December 1946,
Greece requested the Security Council under Articles
34 and 35 (1) to consider the situation which was
“leading to friction between Greece and her neigh-
bours, by reason of the fact that the latter are lending

their support to the violent guerrilla warfare now being

2 70th meeting: pp. 407-409.

%70th meeting: p. 412.

# 70th meeting: p. 413,

* 70th meeting: p. 413.

® For consideration of the Australian draft resolution, see
chapter 11, Case 57.

¥ For texts of relevant statements see: .

85th meeting: Australia, pp. 633-634; United Kingdom, p.
631; United States, pp. 629-631.

86th meeting : Egypt, p. 647 ; USSR, pp. 645-647,

87th meeting : China, p. 657; France, p. 654; Poland, p, 652;
United States, p. 666.

#.5/203, S/203/Add.1, O.R., 1st year, 2nd series, Suppl. No.
10, pp. 169-190. For the submission of the question, see chapter
VIII, p. 309,
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waged in northern Greece against public order and the
territorial integrity” of Greece, and drew the attention
of the Council to the urgent need for an investigation
on the spot.

At the 85th meeting on 18 December 1946, the repre-
sentative of the United States submitted a draft resolu-
tion® to establish a commission of investigation under
Article 34. In submitting his proposal, he observed that
all the four Governments concerned had made allega-
tions that border violations had taken place. These
border violations could not be ignored by the Security
Council, and therefore it seemed to him to be “the ines-
capable and self-evident duty of the Security Council
to investigate the facts pertaining to these border vio-
lations without attempting at this time, on the basis
of present information, to prejudge the issues”. The
representative of the United States continued that such
an investigation was an “essential first step in the Coun-
cil’s proceedings in this case”. Other representatives
made observations on the appropriateness of an inves-
tigation in the circumstances.

The representative of the United Kingdom stated:

“ .. We have no means of verifying the charges
made on one side or the other. But that work could
be done by a commission commanding the confidence
of the Security Council, sent to the spot to investi-
gate the local situation and, on the basis of such a
commission’s report, I should hope that the Security
Councit would be able to reach a just conclusion on
which to base any recommendation which it may
see fit to make.”

At the 87th meeting on 19 December 1946, the rep-
resentative of Poland held that under Article 33 the
Council had, in the case before it, a certain obligation
to resort to an investigation before taking further de-
cisions. He stated :

“ . . since, by implication, we have decided that
the case before us is in the nature of a dispute, before
we take further decisions we must comply with Arti-
cle 33 of the Charter, which says that in case of
disputes the parties shall seek all methods of adjust-
ment before they call upon the Security Council to
take a decision; and as one of these methods, it men-
tions an enquiry. So, in a way, we are really under
an obligation, and the same applies to the parties
concerned in the dispute, to take certain steps before
we make a final decision. I think that is a very
weighty argument in favour of setting up our com-
mission of investigation.”

At the same meeting, the Council voted on the draft
resolution, paragraph by paragraph. The draft resolu-
tion, as amended during the vote, was adopted unan-
imously.*°

In its report to the Council, the Commission of In-
vestigation concerning Greek Frontier Incidents pre-
sented conclusions, as requested by the Council, on the
validity of the charges and counter-charges.** It also.
in accordance with the terms of reference, presented
proposals, agreed upon by the majority, stated to be
framed “in the spirit of Chapter VI of the Charter of
the United Nations with a view, first, to prevent any

® 85th meeting : pp. 630-631.

#87th meeting: pp. 700-701. For text of adopted resolution,
see chapter VIII, p. 309. For consideration of the composition
of the commission, see chapter V, Case 2.

* For texts of conclusions see S5/360/Rev.l, O.R., 2nd wyear,

Special Suppl. No. 2, vol, 1, pp. 106-152,

aggravation of the situation, and, secondly, to alleviate
it and eventually to restore it to normal”. The Com-
mission indicated certain activities which in the future
“should be considered by the Security Council as a
threat to the peace within the meaning of the Charter
of the United Nations”.**

Case 1248 Tur GrReek FroNTIER INCIDENTS QUES-
TION . In connexion with the draft resolu-
tion submitted by the representative of the
USSR to modify the terms of reference of
the Subsidiarv Group: voted upon and
rejected on 22 May 1947.

[Note: The Council had before it on 12 May 1947 a
draft resolution to amend the terms of reference of the
Subsidiary Group. The question was debated whether
investigation should relate only to incidents anterior
to the establisment of the Commission, and whether
the Commission had acted correctly in defining the
terms of reference of the Subsidiary Group. The draft
resolution was rejected.]

At the 131st meeting on 18 April 1947, the Security
Council adopted an amended United States draft reso-
lution** to provide that, pending a new decision of the
Council, the Commission of Investigation should main-
tain in the area concerned a subsidiary group to con-
tinue to fulfil such functions as might be prescribed
by the Commission in accordance with its terms of
reference. In support of the draft resolution at the
time of submission, the representative of the United
States stated that “the Commission should continue its
work, including its investigations along the northern
Greek border, until the Security Council itself has dis-
posed of the Greek case” and that it was “of the ut-
most importance that the Commission should leave
representatives in the border area” while its report was
being prepared and while the report was being consid-
ered by the Council.

At the 133rd to the 137th meetings, between 12 and
22 May, the Council, at the request of the representative
of the USSR,* considered the functions and powers
assigned to the Subsidiary Group under the directive
of the Commission of Investigation of 29 April 1947.4¢
The Council also had before it a cablegram dated 5
May 1947 from the Chairman of the Commission of
Investigation referring to the Council the question
raised by the refusal of the liaison representatives of
Albania, Bulgaria and Yugoslavia to participate in the
work of the Subsidiary Group.*’

“S/360/Rev.1, O.R., 2nd year, Special Suppl. No. 2, vol. 1,
pp. 152-156. The majority proposals are in part IV of the
Report. For consideration of these proposals in relation to the
Charter, see Case 13, and chapter XI, Case 2.

® For texts of relevant statements see:

123rd meeting : United States, pp. 618-619.

133rd meeting : USSR, pp. 828-829, 831.

134th meeting: Belgium, pp. 844-843; Yugoslavia, pp. 847,
848-849.

135th meeting: Albania, pp. 866-868; Australia, p. 877;
Brazil, pp. 80-881; China, pp. 882-883; Greece, p. 869; United
States, pp. 873-875.

136th meeting: Bulgaria, p. 892; France, p. 905; Poland, pp.
907-908 ; United Kingdom, pp. 896-897; Yugoslavia, p. 901.

137th meeting: Australia, pp. 919-920; Syria, pp. 911-912;
USSR, pp. 913-914.

* 131st meeting: pp. 799-800. See chapter VIII, p. 310.

“S/347, O.R., 2nd yeer, Suppl. No. 11, p. 125.

¥ S/237, OuR., 2ud year, Suppl. No. 11, pp. 121-122. For dis-
cussion, see also chapter X, Case 12.

“5/343, S/341/Corr.1, S/342/Corr.}, $/345, O.R., 2nd year,
Suppl. No. 11, pp. 123-125, 126-128.
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At the 133rd meeting on 12 May, the representative
of the USSR objected to the decision of the Commission
of 29 April 1947, stating that it was “‘not compatible
with the Security Council resolution of 18 April 1947”
since it was evident from the records “that the Com-
mission decided to delegate to the Subsidiary Group,
automatically and fully, the functions assigned to it
as a Commission”. He stated further:

“ . . the terms of reference of the Commission
of Investigation naturally could not relate to future
incidents, of which no one could possibly know;
they related to past incidents, to which our attention
has been drawn by the Governments of Greece, Yugo-
slavia, Bulgaria and Albania in the course of the
discussion of this question in the Security Council
... It is perfectly clear that the powers and functions
assigned to the Commission of Investigation by pre-
vious decisions of the Security Council could not
be applied automatically in future, even in so far as
this Commission is concerned since these powers
were the result of a discussion of the question of
past incidents. Moreover, the Commission could not
automatically delegate its powers to a subsidiary
group established by the Commission itself.”

_ At the same meeting, the representative of the USSR
introduced the following draft resolution:*®

“The Security Council,

“Having discussed the decision taken by the Com-
mission of Investigation concerning Greek Frontier
Incidents on 29 April 1947, about the terms of ref-
erence of the Subsidiary Group of the Commission,

“Resolves

“l. That the Subsidiary Group will carry out the
investigation of facts only on the instructions of the
Commission in each separate case and will report to
tbe Commission about the results of such investiga-
tion ;

“2. That the Subsidiary Group will have its head-
quarters in Athens and will carry out such functions
as the Commission of the Security Council will as-
sign to the Subsidiary Group in accordance with the
provisions of the above paragraph 1;

_ “3. That the Subsidiary Group will cease its activ-
ity with the liquidation of the Commission itself ;

“4. That the Commission should bring its decision
on the terms of reference of the Subsidiary Group
in conformity with this decision of the Security
Council.”

At the ]134th meeting on 16 May, the representative
of Yugoslavia, in supporting the USSR draft resolu-
tion, stated:

“Considering that the Commission was instructed
to define the competence of the Subsidiary Group
only within the scope of its original terms of refer-
ence, it was only entitled to entrust the Subsidiary
Group, as its substitute, with the completion of the
inquiry which it might not have brought to an end;
but by no means was it in the position to create a new
commission of inquiry to investigate future incidents
that might arise . . . The Commission of Investiga-
tion was not entitled to take such a decision because
1t was not empowered to create new terms of ref-
erence . . .

“The Security Council, under Article 34 of the
Charter, can order an inquiry by reason of a dispute

©133rd meeting : p. 832.

which has already arisen or by reason of a situation
which has already been created. The Security Coun-
cil has done so in the present case by establishing
the Commission of Investigation, The Security Coun-
cil would have been entitled to take provisional mea-
sures under Article 40, if one of the cases envisaged
in Article 39 had occurred: namely, a threat to peace
or an act of aggression. Considering that the cases
mentioned in Article 39 do not exist now, and since
it has not been established that such cases even ex-
isted, the Security Council was not in a position to
order any provisional measures in the sense of Article
40. In that connexion, the Commission of Investiga-
tion has assumed a right which even the Security
Council does not possess.

£

“All this shows that the decision of the Committee
of Investigation of 29 April 1947 is not lawfully
founded. It is in flagrant contradiction to the Charter.
It was not based on the provisions concerning the
procedures prescribed both in the Charter and in
the rules of procedure of the Security Council, nor
has it remained within the scope of the terms of ref-
erence which were given to the Commission by the
Security Council.”

The representatives of Poland, Albania, and Bulgaria
concurred with these views.

Statements in support of the decision of the Commis-
sion of Investigation and opposing the USSR draft
resolution were made by the representatives of Belgium,
Greece,* the United States, Australia, Brazil, China,
the United Kingdom, France and Syria, who contended
that a Council decision to investigate under Article 34
imposed legal obligations on Members of the United
Nations. It was also maintained that these obligations
extended to non-Members which accepted for the pur-
pose of the dispute the obligations of pacific settlement
provided in the Charter,

The representative of Belgium stated at the 134th
meeting
“Since the Council’s resolution of 18 April is bind-
ing on the four States, they are in principle bound
by the decision of 29 April taken by the Commission
of Investigation in pursuance of instructions it re-
ceived by this resolution . ..

X3

“The decision of 29 April would, of course, not
have any binding character if it overstepped the
powers conferred on the Commission of Investiga-
tion by the resolution of 18 April but a most careful
study has not enabled me to discover any trace of
these powers being exceeded, except on one single
point. I think that the decision should not have pro-
vided, in paragraph IV-—at least not in imperative
terms—for liaison representatives to be attached to
the Subsidiary Group. In my opinion, as I have al-
ready pointed out, whilst the States concerned are to
facilitate all useful contacts, they are not obliged
to do this by means of liaison representatives per-
manently attached to the Subsidiary Group.

“. . . In giving the Subsidiary Group functions
similar to its own, although less extensive, the Com-
mission respected the character of the Subsidiary
Group which, as its name implies, should be a kind
of deputizing organ. In principle, the Subsidiary
Group has the same powers of initiative as the Com-
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mission itself ; the exercise of its functions does not
require prior authorization. It derives its powers
from the Security Council which may define, modify
or terminate them either directly or through the inter-
mediary of the Commission . .. "

The representative of the United States observed at
the 135th meeting on 20 May that he was “in entire
agreement” with the “exposition of the legal aspects
of this matter” by the representative of Belgium.

With regard to the argument “that the terms of ref-
erence of the Subsidiary Group refer to future and
not to past incidents”, the representative of Australia
remarked :

“ .. The representative of Yugoslavia based his
main argument on the supposition that this Council
violated Article 34 of the Charter which deals with
the investigation of a dispute. In other words, if I
understood his argument correctly, the Charter speaks
of a dispute, of incidents which have already taken
place; therefore, an investigation should be confined
to that alone and, if it goes beyond that, the Charter
1s violated. However, the whole tenor of the debates
and the language used indicated that the Commis-
sion was to deal with all incidents right up to the
time when its report came hefore this Council. That
was clearly the intention.”

At the 137th meeting on 22 May, the representative
of Australia also emphasized that there was ‘‘a very
great difference” between the powers of the Commis-
sion and those of the Subsidiary Group:

~ .. It is clearly laid down that the Group is to
investigate only certain incidents, to hear evidence
only on certain incidents, and to report on them . . .
The Group is not to report to this Council, as is the
case with the full Commission, but to the Comis-
sion only .. . The powers are not the same. The Sub-
sidiary Group has neither right nor authority to make
any proposals or recommendations .. .”

~ With regard to the delegation of powers contained
in the resolution of the Security Council of 18 April,
the representative of Brazil did “not find any juridical
ground for invalidating it”. He stated at the 135th meet-
ing:

“. .. The only limit imposed upon the Commission
in the exercise of that right lay in that its own powers
may not, In any circumstances, be exceeded, under
the self-evident theory that the mandatory cannot
use powers which it does not possess. Such, however,
is not the case of the Subsidiary Group whose powers,
as defined by the Commission, do not exceed the
powers of the Commission itself.”

The representative of China expressed the view that:

“In creating the Subsidiary Group, the Council

undeniably acted within its competence and in ac-
cordance with its rules of procedure . . .

113

... the Subsidiary Group should have authority,
by a formal decision, to investigate any incident that
may occur, without having to await an order in each
case from the Commission of [nvestigation or from
the Security Council. That Group is to be stationed
in Greece. It should have the power to make on-the-
spot investigations as it sees fit.”’

At the 136th meeting on 22 May, the representative
of the United Kingdom held that there was “no reason

why the Subsidiary Group . . . might not have had
exactly the same powers as the Commission itself as
regards watching the situation” in northern Greece. The
Commission, however, had actually limited the powers
of the Subsidiary Group. With regard to the USSR
proposal to refer back to the Commission each separate
incident to be investigated, he believed that “its effect
would be to stultify the whole purpose of the Council’s
decision” establishing the Subsidiary Group.

The representative of Syria contended at the 137th
meeting that, since the composition of the Commission
and that of the Subsidiary Group were identical, the
terms of reference of the latter should not have been
different from the original terms of reference given to
the Commission itself. He believed that the Council
should consider that “the directives himiting the scope
of the Subsidiary Group’s capacity are unnecessary”,
and that the Subsidiary Group should be authorized
“to do whatever it deems proper for the continuation
of its investigation and for the fulfilment of the duties
assigned to the Commission by the first resolution of
the Security Council”,

At the 137th meeting, the USSR draft resolution
was rejected by 2 votes in favour, 6 against and 3
abstentions.*?

Case 135 Tur Greck FroNTIER INCIDENTS (QUES-
tIoN . In connexion with the Irench
amendment to the preamble of the United
States draft resolution to establish a com-
mission of investigation and good offices:
preamble voted upon and adopted on 29
July 1947: draft resolution as a whole
rejected on 29 July 1947,

[Note: When the Council had under consideration
the draft resolution for the continuance of investigation
through the agency of a commission, the position was
taken by representatives invited to participate that a
decision to this effect, taken under Chapter VI
of the Charter, was not binding on them. In view
of this contention, an amendment was submitted on
22 July 1947 to add to the preamble the finding that the
dispute was of the nature envisaged in Article 34. The
view was expressed that such a finding was necessary
as a basis of the masures to be adopted under Chapter
VI of the Charter. Discussion also continued to centre
on the question whether a decision under Article 34
constituted a binding decision. The preamble as amend-
ed was adopted, but the draft resolution as a whole
failed of adoption.]

¥ 137th meeting : pp, 924-925,

“ For texts of relevant statements see :

147th meeting: Greece, pp. 1126-1127; United States, pp.
1124-1125.

150th meeting : Belgium, pp. 1199-1200.
]Z;%Gth meeting : Bulgaria, p. 1280; United States, pp. 1290-

159th meeting: Yugoslavia, pp. 1371-1372,

160th meeting: USSR, pp. 1379, 1383.

162nd meeting: Australia, pp. 1418-1420; Brazil, p.
Colombia, pp. 1420-1421; France, pp. 1416, 1425-1425;
States, pp. 1422-1423.

163rd meeting : Yugoslavia, pp. 1432-1433.

166th meeting: United States, pp. 1522-1523, 1526-1527.

167th meeting: President (Poland), p. 1547; Australia, pp.
1544-1545; USSR, pp. 1541-1542 ; United States, pp. 1540-1541.

168th meeting : United Kingdom, pp. 1556-1558.

169th meeting : Albania, p. 1599; Colombia, pp. 1592-1593.

170th meeting: President (Poland), p. 1611.
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United
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Chapter X. Consideration of Chapter VI of the Charter

At the 147th meeting on 27 June 1947, the Security
Council had before it the report of the Commission
of Investigation coucerning Greek Frontier Incidents,
in which the majority of the members of the Commis-
sion had made proposals stated to be “framed in the
spirit of Chapter VI of the Charter”.>?

The representative of the United States submitted
a draft resolution to establish a commission of good
offices and investigation.®? In submitting the draft reso-
lution, the representative of the United States stated:

“, . . The authority of the Security Council under

Chapter VI carries with it the full weight of the

United Nations. The Members of the United Nations,

and those who look forward to becoming Members,

must also be deeply conscious of the obligation of

Members under Article 25 ...

The representatives of Albania,* Bulgaria,* and
Yugoslavia* contended that Article 25 was not applica-
ble to recommendations provided for in Chapter VI,

but only to decisions of the Council taken under
Chapter VII.

At the 156th meeting on 11 July, the representative
of Bulgaria stated that under Chapter VI, the Security
Council “is only called upon to make recommendations”
which require the consent of the parties in order to be
implemented, while under Chapter VII the decisions
of the Council could be applied without the consent
of the parties. He contended:

“The establishment of the proposed commission
represents more than a recommendation; this is a
decision to be imposed regardless of the consent of
the parties...”

At the same meeting, the representative of the United
States remarked that the principle involved in the ob-
servation of the representative of Bulgaria had arisen
in connexion with the question of the Free Territory
of Trieste, and that in the statement submitted by the
Secretary-General at the 91st meeting, on 10 January
1947 5% it was considered that the records of the San
Francisco Conference demonstrated ‘that the powers
of the Council under Article 24 are not restricted to
the specific grants of authority contained in Chapters
VI, VII, VIII and XII” of the Charter.

At the 160th meeting on 17 July, the representative

of the USSR, in opposing the United States draft
resolution stated:

£

‘... It is clear that any decision on this question
is a decision taken in conformity with Chapter VI
of the Charter, relating to the pacific settlement of
disputes. This means that any decision we may take
in the Council on this question will be in the nature
of a recommendation and will have nothing in com-
mon with the decisions provided for in Article 25
of the Charter ...”

The representative of the USSR held that the ex-
planation given by the representative of the United
States “was at variance with the Charter”. He observed
that the problem which had arisen in connexion with the
Trieste question concerned “not... the nature of the
Security Council’s decisions”, but “the extent of the
Security Council’s powers” which “puts the matter on
an absolutely different plane”.

st 5/360/Rev.l, O.R., 2nd vear, Special Suppl. No. 2, pp. 153,
154-157.

2§ /391, 147th meeting: pp. 1124-1126.

% For this statement, see chapter XII, Case 22.

At the 162nd meeting on 22 July, the representative
of France introduced an amendment to the preamble
of the draft resolution whereby the preamble would
read as follows:"*

“The Security Council,

“Having primary responsibility for the mainte-
nance of international peace and security by virtue of
Article 24 of the Charter, and having considered the
report submitted by the Commission of Investigation
established by the Council’s resolution of 19 Decem-
ber 1946,

“Finds that a dispute exists, the continuance of
which is likely to endanger the maintenance of inter-
national peace and security. The Security Council
therefore, following the proposals made by the
mejority of the members of the Commission of In-
vestigation,

“Resolves that...”

At the same meeting, the representative of Australia,
in supporting the French amendment to the preamble,
drew attention to the arguments put forward by the
representatives of Albania, Bulgaria and Yugoslavia,
and by the representative of the USSR, to the effect
that only recommendations could be adopted under
Chapter VI and that the action proposed in the United
States draft resolution would not be binding on the
parties unless made as a decision under Chapter VII.
He observed that these contentions needed to be met in
order to avoid doubt “as regards the whole of the
authority and power and duties of the Security Coun-
cil under Chapter VI”, The representative of Australia
expressed doubt whether these contentions could be
met by reference to the “so-called wide reserve powers”
of the Council under Article 24. He continued:

“. .. in Chapter VI itself and in other places in the
Charter, we find ample justification for all the action
proposed in the United States resolution ...

“, .. A decision to investigate——and that has never
been challenged—is surely more than a recommenda-
tion, . .”

The representative of Australia stated that under
Chapter VI the Council could take many decisions;
the original decision to set up the commission of inves-
tigation was a decision, and not a recommendation;
therefore, he contended, Article 25 applied. He con-
tinued :

“ .. whether it is a decision or a recommendation
that is involved—and we have indicated that we can
make both under Chapter VI—we cannot make either
until we have determined that the continuation of
the situation does endanger international peace and
security . . . That determination must be made under
Article 34, in order to take any of the steps which
the resolution contemplates under Article 33 . ..”

The representative of Australia concluded that for
these reasons he supported the French amendment.

At the 162nd meeting, the representative of Brazil
also contended that the power of the Security Council
to order investigation could not be challenged without
“eliminating Article 34 of the Charter and ignoring the
role assigned the Security Council by the Charter as
the mainstay of security”. The contention that the Se-
curity Council, in acting under Chapter VI, had to limit
itself to adopting recommendations was entirely un-
founded. He observed:

% Text as voted upon, 170th meeting: p. 1602.
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... Measures proposed as a means of conciliation
have the character of recommendations, but even
those measures carry great weight if the Council finds
that we are faced with a situation which is likely to
endanger peace and security. The determination of
such a situation establishes the jurisdiction of the
Council in the matter and creates an obligation on
the parties concerned to settle a dispute, under
penalty of having the situation become a threat to the
peace, in which case Chapter VII would apply.”

The representative of the United States, accepting
the I"rench amendment to the preamble, stated:

“I think it is generally admitted that the primary
role of the Security Council is to be the guardian
organ of the United Nations for internatiznal peace
and security. Under Article 34 of the Charter, the
Security Council itself could go to the region which
we have been discussing and conduct investigations.
It follows, therefore, that it can set up a subsidiary
organ to perform those functions. To argue that, in
setting up such an organ, it would have the power
only to recommend to countries that the commission
should be allowed to function, and that those coun-
tries could refuse to accept it and to co-operate with
it, or refuse to give it facilities, would seem to me to
undermine the very foundations of the Charter and
would stultify whatever influence and power the
Security Council might have for the preservation of
international peace . ..”

At the 163rd meeting on 22 July, the representative

light of its history and its formation, and even in
the light of the statement of the Secretary of State
... Article 34 gives the Security Council the right
to investigate any dispute regardiess of whether or
not the State investigated approves or likes it; and
other stipulations of the Charter impose on the State
being investigated the duty to accept the investiga-
tion whether or not it likes it, and to co-operate
loyally.”

At the 167th meeting on 25 July, the representative
of the United States. after further emphasizing the
“operating powers” of the Council under Article 34,
stated :

“There remains only the question of the measure
and degree of obligation which the Members of the
United Nations are under, within the purview of
Chapter VI, to co-operate with such an investigation.
That obligation, I believe, is imposed in Article 25.
I do not think it can be denied that, under Chapter
V1, certain forms of decisions can be taken ; and that
under Article 25, it is the duty of the Members of
the United Nations to conform to those decisions.”

Asserting that there was “a limitation of the Security
Council’s powers” under Chapter VI, the representa-
tive of the USSR stated :

“. .. that is the point of Chapter VI. The steps
which can be taken by the Council under Chapter VI
are of a limited character. The Council’s powers in
this connexion are inevitably limited. That is pre-
cisely the difference between Chapter VI and Chap-

of Yugoslavia cited the following passage of the Report ter VII
to the President by the Chairman of the United States )
Delegation to the San Francisco Conference :3°

i

“It is to be noted that the members of the Organi-
zation agree to carry out the decisions of the Security
Council ‘in accordance with the present Charter’,
Thus the precise extent of the obligations of Mem-
bers under Article 25 can be determined only by
reference to other provisions of the Charter, par-
ticularly Chapters VI, VII, VIII and XII (Article
24, paragraph 2). Decisions of the Security Coincil
take on a binding quality only as they relate to the
prevention or suppression of breaches of the peace.
With respect to the pacific settlement of disputes, the
Council has only the power of recommendation ., . .”
The representative of Yugoslavia continued :

“It seems to me that this is an express and clear
statement that the measures assigned to the Security
Council—which, by virtue of Chapter VI, debates

them—are solely in the nature of recommendations
and are not decisions.”

At the 166th meeting on 24 July 1947, the represen-

3

‘... Compulsory decisions are those taken under
Chapter VII, not decisions taken under Chapter VI,
still less the actual preliminary decisions—decisions
to conduct an investigation.

The representatives of Belgium, Brazil and Colombia
also expressed the view that recommendations under
Chapter VI, such as those proposed in the United States
draft resolution, were binding upon Member States and
upon States parties to a dispute who had assumed obli-
gations of Member States for the purposes of this
dispute.

Remarking that Article 27 specifically refers to “de-
cisions under Chapter VI”, the representative of Aus-
tralia stated at the meeting:

“ .. Article 25 does not differentiate as to deci-
sions under Chapter VI or Chapter VII. On the
other hand, we have the specific fact that the Charter
does refer to ‘decisions under Chapter VI, and no-
where does the Charter state that this Council can

tative of the United States stated that his draft resolu- make recommendations only.
tion did not exceed the bounds of Chapter VI. He ... it is very clear that we have a right, and even
added: a duty, to take various decisions under Chapter VL.

“. .. The representative of Yugoslavia claims that
the Council can set up a commission to make investi-
gations in Yugoslavia under Chapter VI only if
Yuygoslavia consents. I think that is completely erron-
eous as an interpretation of the Charter, and it would
nullify the whole operative intent of Chapter VI.

_ “. .. consistent with what we believe to be the real
intent and meaning of Chapter VI, judged in the

% Report to the President on the results of the San Fran-
cisco Conference by the Chairman of the United States Delega-
tion, the Secretary of State (Department of State Conference
Series No. 71, No. 2349), p. 79.

Under Article 29, in establishing subsidiary organs,
the Security Council is taking decisions. They are
not at all decisions to make recommendations. We
have to make decisions with regard to all kinds of
questions. Furthermore, under Article 25 all those
decisions, regardless of whether they infringe upon
or impair the sovereignty of any States, are binding.”

At the 168th meeting on 28 July, the representative
of the United Kingdom expressed his agreement with
the view that a decision to establish a commission of
investigation under Article 34 of the Charter was a
decision within the meaning of Article 25, With regard
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to the continuance of investigation, he expressed him-
self in the following terms:

““. .. it seems clear that it would be the duty of the
Council—having made its findings—in the first place,
to propose such measures to conciliation as might
seem to be appropriate, and, in the second place, to
continue to watch over the dispute in order to keep
itself informed of any developments which might
constitute a deterioration of the situation and there-
by endanger peace. Only thus . . . can it fulfil its
primary responsibility.”

At the 170th meeting on 29 July, the United States
draft resolution, as amended, was voted upon, para-
graph by paragraph. The preamble, as amended, was
adopted by 9 votes to 1, with 1 abstention.38 The draft
resolution as a whole was not adopted. There were 9
votes in favour and 2 against (one vote against being
that of a permanent member).5”

Case 1458 Tag GReEk FRONTIER INCIDENTS (QQUES-
TION : In connexion with a text proposed
by the representative of Syria for the
preamble to the United States draft reso-
lution to establish a commission of inves-
tigation and good offices.

[Note: A text was submitted based on the view that
a finding that the dispute under consideration was of
the nature envisaged in Article 34 would exhaust the
Council's power of investigation. The text submitted
was withdrawn.]

At the 162nd meeting on 22 July 1947, the repre-
sentative of Syria objected to the French amendments®
to the preamble of the United States draft resolution
to establish a commission of investigation and good of-
fices®® on the grounds that it would convey the impli-
cation that “it has already been determined that the
continuance of the situation is likely to endanger peace
and security”. If adopted, the French preamble meant
that the Council “would be prejudging the case”, and
that “the act of investigation would be over”, there be-
ing “no necessity for continuing the investigation”.
Therefore, he proposed to amend the proposed French
text to read, after “19 December 1946’ :61

“. .. finds that further action must be taken by the
Security Council under Article 34 of the Charter in
order to determine whether the continuance of that
situation is likely to endanger the maintenance of
international peace and security”.

Explaining his proposal, the representative of Syria
stated :

“This wording makes it clear that we have not yet
made a determination ; the further action of setting
up a commission would therefore be justified on the
grounds that we are attempting to determine whether

® 170th meeting : pp. 1602-1603.

¥ 170th meeting: p, 1612.

® For texts of relevant statements see:

162nd meeting : President (Poland), pp. 1424, 1427 ; France,
pp. 1426-1427; Syria, pp. 1423-1424; United States, pp. 1424-
1425.

163rd meeting: President (Poland), pp. 1431, 1435, 1436,
1437 : Australia, pp. 1433-1434, 1436-1437; Belgium, p. 1430;
Brazil, pp. 1428-1429, 1435, 1437; France, pp. 1430-1431, 1434,
1436-1437 ; Syria, pp. 1429-1430, 1434-1435. 1436 ; United King-
dom, p. 1435; United States, pp. 1431, 1434, 1435,

% S/430, O.R., 2nd year, Suppl. No, 15, pp. 146-147. For text,
see Case 13.

® S/391, 147th meeting: pp. 1124-1126.

® 162nd meeting : pp. 1423-1424,

the continuance of the situation in question is likely
to endanger the maintenance of international peace
and security. The continuance of the action which
was begun by the Commission of Investigation would
also be in conformity with Article 34 of the Charter,
as well as with the other Articles of the Charter.”

The representative of the United States stated that
he did not accept “in its entirety the interpretation” of
the representative of Syria:

“. . . the power of the Security Council to conduct
an investigation, or to order an investigation con-
ducted under Article 34, is not necessarily stopped
because, at one stage in the development of a dan-
gerous situation, an investigating group has found
that a situation exists the prolongation of which
might threaten the maintenance of international peace
and security. If the Council can order and carry out
an investigation leading to such a conclusion, it
seems to my delegation that it is inherent in the pow-
ers conferred by Article 34, and conferred by other
provisions of the Charter relating to the duties and
functions of the Security Council, that it may con-
tinue to make such investigations as long as it thinks
that that situation exists . . .”

The representative of France, replying to the objec-
tion raised by the representative of Syria, stated:

"

". .. In my opinion that is too literal, too narrow
an interpretation of Article 34 . .. I feel that if the
Security Council has had the power to initiate an
investigation for the purpose of obtaining informa-
tion, and of ascertaining whether a situation endan-
gering peace exists, it is reasonable to suppose that
it can continue this investigation when the situation
itself seems likely to continue. For such a situation
can become aggravated, can become more threaten-
ing to peace; it can disappear, or on the contrary
it can become more serious. It would be rather para-
doxical, I think, that an investigation could be con-
tinwed if it did not find there was a threat to the
peace, if it left the matter in doubt, but could not be
continued in the most serious situation, that is, one
in which a threat to the peace was found to exist.

“In other words, I feel that the most reasonable
interpretation of the text of Article 34 is to go beyond
its simple and literal interpretation. Since we have
established a Commission and find that the same
situation exists, that it may continue and hecome
more or less dangerous, we have, T feel, the power to

continue to apply Article 34, that is, to request fur-
ther information.”

At the 163rd meeting on 22 July, the representative
of Brazil expressed disagreement with the literal inter-
pretation of Article 34. He stated:

“After the Security Council has determined, on
the basis of an investigation, that the situation is
likely to endanger peace, the Council’s power of in-
vestigation does not stop there. That situation might
improve ; it might remain stationary, it might grow
worse, The Security Council, under those conditions,
might find it necessary to use its power of investiga-
tion to verify those circumstances in order to decide
whether the situation had become a menace or a
threat to peace...”

Clarifying his view, the representative of Syria
stated :
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“I did not mean . . . to limit or restrict the powers
and jurisdiction of the Security Council in any way
. . . The Security Council is always free to take any
action which is allowed by the Charter . . . T simply
want to add Article 34 of the Charter of the United
Nations to the resolution concerning the Commission
of Investigation. This would not interfere in any
way with the competence of the Security Council as
defined in Article 24 and Article 36 of the Charter
—that is, the right of the Security Council to make
recommendations with respect to methods of adjust-
ment in order to maintain peace and security . . .

13

“The draft resolution which we are considering is
composed of these two elements: the constitution of
a commission of inquiry and recommendations for
methods of adjustment. Articles 34 and 36 in Chap-
ter VI cover these two functions . ..”

Accordingly, the representative of Syria modified
his proposal and suggested that the text of the preamble
should read as follows:

“ .. finds it necessary that further action be taken
by the Security Council under Articles 34 and 36 of
the Charter”.

At the same meeting, the representatives of France
and the United States accepted the amendment pro-
posed by the representative of Syria.®* The represen-
tative of France, however, reverted to the text he had
originally proposed as an amendment to the preamble
of the United States draft resolution. In doing so he
explained:

... Article 36 is contingent on Article 37. In
Article 37, paragraph 2, it is stated: ‘If the Security
Council deems that the continuation of the dispute
is in fact likely to endanger the maintenance of inter-
national peace and security, it shall decide whether
to take action under Article 36 or to recommend such
terms of settlement as it may consider appropriate.’

“Therefore, in so far as reference is made to Arti-
cle 36, it is to be concluded that the Council first
considered that Article 37 was applicable. But, as I
have just recalled, the latter brings Article 36 into
play, because the Security Council is presumed to
consider that the continuance of the dispute endan-
gers the maintenance of international peace and
security.

“The result is that the contradiction referred to
by the Syrian representative, if it exists, appears in
full force when the two Articles are placed side by
side in the same text.”

The representative of the United States expressed
his preference for the original French amendment to
the preamble.

The representative of Syria stated he would have
preferred that the Council should establish that it was
to take action under Articles 34 and 36, it being tacitly
understood that, as long as Article 36 was applied,
Article 37 had been taken into consideration. He added
that he would not insist upon a vote on his proposal,
since it was not favoured by most of the Council
members.

% 163rd meeting : pp. 1430-1431.

Case 159 Tue Greek FronNTIFR INCIDENTS QUES-
TI0N : In connexion with an amendment to
the United States draft resolution to estab-
lish a commission of investigation and
good offices: draft resolution voted upon
and rejected on 29 July 1947.

[Note: In pursuance of the report of the Commission
of Investigation a draft resolution was submitted on
24 July 1947 providing for the continuance of investi-
gation through the instrumentality of a commission. A
discussion arose as to whether a decision of the Coun-
cil to this effect gave rise to an obligation on the part
of the Member concerned to implement the decision.
The paragraph in question was adopted in modified
form. but the draft resolution as a whole failed of
adoption.]

At the 166th meeting on 24 July 1947, the Security
Council had before it the Report of the Commission
of Investigation concerning Greek Frontier Incidents,®*
the United States draft resolution®® based on the pro-
posals subscribed to by the majority of the members
of the Commission, and amendments to this draft res-
olution submitted by the representatives of the United
Kingdom®¢ and France.¢7

The United States draft resolution contained the
following provision:

“3. ..

“b. The duties and powers of the commission shall
be:

“(1) To use its good offices for the settlement by
the means mentioned in Article 33 of the Charter, of :

“(a) Controversies arising from frontier viola-
tions;

“(b) Controversies directly connected with the
application of the frontier conventions recommended
to the four Governments under this resolution;

“(¢) Complaints regarding conditions on the bor-
der which may be brought to the attention of the
commission by one Government against another ; and

“In order to carry out these tasks, the commission
is empowered to make an investigation of any fron-
tier violations that occur and of any complaints
brought by one Government against another in con-
nexion with the application of the frontier conven-
tions or regarding conditions on the border,

I

“(6) To have such other duties and powers as the
Security Council may determine from time to time.”

® For texts of relevant statements see:

166th meeting: France, pp. 1523-1524; United States, pp.
1522-1523, 1526-1527; Yugoslavia, pp. 1519-1522, 1524-1525.

167th meeting: President (Poland), p. 1547; Australia, pp.
1544-1545; Belgium, pp. 1539-1540; Brazil, p. 1530; Bulgaria,
p. 1535; France, p. 1540; Greece, pp. 1542-1544; USSR, pp.
1536-1539, 1541-1542; United States, pp. 1540-1541; Yugoslavia,
pp. 1545-1546.

168th meeting: Colombia, pp. 1568-1569; France, pp. 1551-
1556, 1569-1570; United Kingdom, pp. 1556-1558; United
States, p. 1568; Yugoslavia, p. 1570.

ég9th meeting : Albania, pp. 1598-1599; Yugoslavia, pp. 1597-

1598,
IIN S/360/Rev.l, O.R., 2nd year, Special Suppl. No. 2, vols. I,
%S /301, 147th meeting: pp. 1124-1126.

* S/429, O.R., 2nd year, Suppl. No. 15. pp. 145-146.
% S/430, O.R., 2nd »2ar, Suppl. No. 15, pp. 146-148.
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The amendment to sub-paragraph 3 (b) of the
United States draft resolution, submitted by the rep-
resentative of France at the 162nd meeting on 22 July,
deletedt the sub-paragraph following paragraph (1)

dispute or any situation which might lead to inter-
national friction or give rise to a dispute.

“If, in order to make such an investigation, the

(¢). The new texts proposed read as follows :%®
“3. Sub-paragraph 3 (b)
“The functions of the Commission shall be those
of conciliation and investigation in order:

1

“(6) Whenever the Commission may deem it nec-
essary in the performance of the duties defined in
the foregoing paragraph S and in order to keep the
Security Council informed, going to the spot and
there making all useful investigations. Its authority
with respect to investigetion shall be identical to that
vested in the Commission established under the res-
olution of the Security Council of 19 December
1946.”

During the consideration of this amendment at the

Security Council feels it necessary to go itself to
the territory of some Member State, or to the terri-
tory of some non-Member State, which for the pur-
poses of the dispute has accepted its obligations, the
Security Council has the right to ask that State for
certain facilities and for co-operation . . .

[

“The Council certainly has powers and rights of
conciliation and, unless the doctrine just proposed
by the representative of Yugoslavia is rejected, it
would have no power under Article 34 to make in-
vestigations. The Council has the power to make
those investigations whether or not the country
being investigated likes it; that is the fundamental
issue . ..”

The representative of Yugoslavia stated that the

166th meeting, the representative of Yugoslavia, raising
“the question of principle regarding the competence
of the commission”, stated:

matter to be decided was “whether the Security Council
is empowered not only to conduct an investigation, but

“The United States resolution and the amend-
ments contemplate a commission set up in advance
which would be imposed upon the States concerned
and which would be empowered to undertake investi-
gations.

“My Government’s opinion is that, under the
Charter, such a commission cannot be set up: Chap-
ter VI of the Charter provides for investigation only
as a method of procedure, and any decision taken
by the Security Council regarding an investigation
is a decision pro foro interno.”

[

“It is obvious . . . that the existence of a co.nmis-
sion such as that provided for in the United States
resolution restricts the sovereignty of the States con-
cerned. That is why the United States proposal is
contrary not only to the letter of Chapter VI, but to
the very principle of the Charter.

£

“The authors of the Charter clearly established a
distinction between two kinds of procedure: that pro-
vided for by Chapter VI and that provided for by
Chapter VII. In drawing up the measures contained
in Chapter VI, they took special care not to restrict
the sovereignty of States. It was only in connexion
with a serious situation that they thought fit to re-
strict this sovereignty.”

The representative of the United States disagreed
with this interpretation. He stated at the same meeting:

“Chapter VI of the Charter contains two Articles,
Articles 33 and 34 which, in my opinion, are com-
plementary and are not interdependent. Article 33
imposes a moral and—if one may say so—a legal
obligation on individual Members of the United
Nations, obligations which flow basically from Arti-
cles 1 and 2 of the Charter.

13

“However, the Security Council . . . has also other
means at its disposal for carrying out its duties un-
der the Charter as the guardian of international peace.
Tt is Article 34, which confers full and complete
authority on the Security Council to investigate any

%S /430, OR., 2nd vear, Suppl. No. 15, pp. 147-148.

also to set up a commission and to impose it on the
countries concerned”. He added:

“. .. the right to conduct an investigation in the
territory of a State inevitably constitutes a restriction
of that State’s sovereignty. The Charter, however,
lays down that national sovereignty should be limited
only in very specific conditions: if there is a threat
to the peace, a breach of the peace, or aggression”.

The representative of the United States held that
there was “a clear distinction” between the conciliatory
act'ons of the Council which could not be enforced
upon the States concerned and actions of an investiga-
tory nature which could be taken irrespective of the
attitude of any individual State. He stated further:

“It is obviously the duty of the Security Council
to attempt to conciliate opposing parties under cer-
tain conditions. It is equally obvious that, under the
Charter, it is the duty of those opposing parties at
least to lend an ear to the admonitions of the Council.
Thirdly, it is obvious that the Council cannot force
two orposing parties to conciliate their views. Con-
ciliation implies voluntary will on the part of those
who oppose each other; and it is suggested only that
the Security Council, in the spirit of the Charter,
might act as a catalytic agent.

“As regards funcions of investigation, however,
the situation is entirely different. There the Council
has a duty—or may have a duty—to the entire United
Nations which would override the consideration of
the desires of any individual States.”

At the 167th meeting on 25 July, the representative
of Brazil, while agreeing that Chapter VI “does not
permit enforcement”, and “has made great allowance
for the sovereignty of States”, expressed the view that
it did, however, impose obligations upon States. He
added:

“ .. Article 34 authorizes the Security Council
to make investigations, and the power of investiga-
tion imposes an obligation upon the States to collab-
orate with the Commission of Investigation. But
Chapter VI goes still further. Once the Security
Council decides, under Article 34, that a dispute or
a situation is likely to endanger peace, it establishes
thereby the obligation of the parties to settle that
dispute. In doing that, they can still resort to their
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own methods, but they are obliged to settle the dis-
pute. Their failure to do so compels the Security
Council to go still further and apply Chapter VIL.

“ .. 1t is true that Chapter VI is somewhat in-
adequate. But if we eliminate whatever obligations
Chapter VI carries, the result will be its nullifica-
tion; and that will involve the Security Council in
the immediate application of Chapter VII. That
wotuld be contrary to the method devised in the Char-
ter itself, which establishes two phases for the pro-
cedure for preventing conflicts: the phase of peace-
ful settlement, and the phase of enforcement.”

At the same meeting the representative of the USSR

significance of the Security Council’s decisions in-
crease until they become compulsory, since they are
taken under Chapter VII of the Charter.”

The representative of France considered “that the
Security Council has indeed the right to decide upon
an investigation”, In regard to the comments of the
representative of the USSR, he stated at the 168th
meeting on 28 July:

“Article 34 of the Charter . . . says: ‘The Secur-
ity Council may investigate . . .” These terms appear
sufficiently clear in themselves and seem to me per-
fectly definite when taken in conjunction with the
other provisions of Chapter VI.

contended that “the idea that Security Council decisions

to conduct an investigation are obligatory is contrary
to Chapter VI of the Charter”. He stated:

“The terms used by the authors of the Charter
in the other Artictes of Chapter VI dealing with the
powers of the Security Council are all extremely

“ .. the USSR delegation cannot share the view
of certain representatives that decisions in connexion
with the pacific settlement of disputes (under Chap-
ter VI of the Charter) are of a compulsory charac-
ter, If we take that path, we shall inevitablv reach
the conclusion that, if a State does not fulfil certain
recommendations, some other measures must auto-
matically be applied to it. The question then arises:
what other measures? Obvivusly, compulsory mea-
sures. But, i that event, the whole of Chapter VI
regarding the pacific settlement of disputes loses its
significance and meaning, All that should be left in
the Charter, then, is Chapter VII, which provides
for taking compulsory decisions. Such is the absurd
conclusion to which this coucept leads.

“On one point, we can agree with those who de-
fend this concept; we can agree with them that, in
the case also of Council decisions for the pacific set-
tlement of disputes, i.e., in the case of recommenda-
tions, States which do not comply with those recom-
mendations bear a moral responsibility . . .’

The representative of France asked the representa-

tive of the USSR to clarify his view on Article 34:

“T should like to ask the USSR representative if
he considers that this Article gives the Security
Council only the power to recommend an investiga-
tion, or also the power to decide it will take place.”

In this connexion, the representative of the USSR

stated :

“No one doubts the Security Council’s right to
decide to conduct an investigation or inquire into
the facts connected with a particular dispute or sit-
uation. That is a right conferred upon the Security
Council by the Charter. However, all decisions taken
under Chapter VI, including decisions to conduct an
investigation, are in the nature of recommendations,
from the point of view of the attitude taken towards
these decisions or recommendations by the countries
they affect. :

43

“ .. A country which does not fulfil even the
recommendations bears a certain moral responsibility,
but no more than a moral responsibility.

“. .. Compulsory decisions are those taken under
Chapter VII, not decisions taken under Chapter VI,
still less the actual preliminary decisions—decisions
to conduct an investigation,

“This is where the Security Council is most re-
stricted. It is only later on, when the dispute or
situation becomes more serious, that the weight and

precise. Article 33, paragraph 2, says that the Secur-
ity Council, when it deems it necessary, shall ‘call
upon’ the parties. Article 36, paragraph 1, says that
the Security Council may, at any stage, ‘recommend’,
and paragraph 3 of the same Article begins with the
words ‘In making recommendations . . " In Article
37 we find the word ‘rccommend’. In Article 38
there is again the word ‘recommendations’,

“The authors of the Charter have therefore, with
great precision, made use of terms to which they
gave an extremely clear meaning. These different
Articles speak of ‘recommending’ which is not the
same thing as ‘deciding’.

“Wken. on the other hand, these terms are com-
pared with those of Article 34, it at once appears that
Article 34 is quite differently drafted. Here there is
no question of ‘recommending’ an investigation, or
of ‘calling upon’ the parties to accept an investigation
... It appears to me that the text of these different
Articles itself settles the question: the drafting is
too different . . . The terms used in Chapter VI have
obviously been too carefully weighed for the differ-
ence in wording between Article 34 and the other
Articles not to have a meaning.

13

3

‘... I do not very well see the ‘gradation’ from
Chapter VT to Chapter VII. On the one hand we have
Chapter VI with one series of measures; and then
we have Chapter VII with another series of measures.
On the other hand, is it singular, is it inexplicable
that, in Article 34 which deals with the power of
investigation, the Security Council should have great-
er power than when it reaches the end and the con-
clusions of its investigation? This appears to me to
be ecasily explained. Article 34 refers only to an
investigation for the sole purpose of providing the
Security Council with information. It is an entirely
preliminary measure preceding all the measures
which the Security Council may later contemplate.
It is a simple measure of enquiry, and it is quite
natural that here the Security Council should have
greater power—even within the province of Chapter
VI—and that it should be able to decide, and not
merely recommend, that an investigation should be
made.”

The representative of France concluded that the
Council was empowered to give the proposed commis-
sion two kinds of functions—good offices and investi-
gation. The former “by definition . . . cannot encroach
upon what the various States may finally decide to ac-
cept or reject”. He added:



398

Chapter X. Consideration of Chapter VI of the Charter

“The Commission’s other task is based on Article
34 . .. and it consists of keeping the Council in-
formed. Here . .. it is not a question of recommenda-
tions but of the Security Council’s power of de-
cision ; but this power of decision must be based on
Article 34 and can therefore be brought into action
only in accordance with the terms of that Article.
Consequently, it may be advisable to state that the
commission can act in the capacity of a commission
of investigation only with a view to giving the Secur-
ity Council information.”

Accordingly, the representative of France submitted
a modified text of section (6) of his amendment® to
sub-paragraph 3 (b) to the United States draft reso-
lution, which was accepted by the representative of
the United States.”® The amended text read as follows:

“(6) In order to keep the Security Council in-
formed, the Commission shall:

“(a) Whenever it may deem useful, investigate

any frontier violation reported to it;

“(b) Investigate the facts of the frontier situation
on the complaint of any of the Governments con-
cerned, whenever it considers these facts likely to
lead to an aggravation of the situation.”

At the 170th meeting on 29 July 1947, the United
States draft resolution, as amended, was voted upon,
paragraph by paragraph. Paragraph 6, which included
the French amendment accepted by the representative
of the United States, was adopted by 9 votes in favour,
1 against, with 1 abstention. The draft resolution as a
whole was not adopted. There were 9 votes in favour
and 2 against (one vote against being that of a per-
manent member).??

Case 16." Tue InDIA-PAKISTAN QuUEesTiON: In con-
nexion with decisions of 20 January 1948
establishing the United Nations Commis-
sion for India and Pakistan; of 21 April
1948 modifying the Council’s instructions
to the Commission; and of 8 June 1948
authorizing the President to explain the
Council’s decision of 3 June 1948 to the
Government of India.

[Note: After the initial proceedings, the Council
established a Commission to investigate, under Article
34, the facts related to the situation in the Jammu and
Kashmir State, as well as the facts regarding other
situations brought to the Council’s attention by the
Government of Pakistan. During discussion on the
setting up of the Commission, as well as in connexion
with other decisions of the Council clarifying the terms
of reference of the Commission, objections were raised
by India as to the scope of the activities of the Com-
mission in the exercise of its powers of investigation.]

At the 230th meeting on 20 January 1948, the Presi-
dent, speaking as the representative of Belgium, sub-
mitted a draft resolution™ to establish a Commission
of the Security Council, composed of representatives
of three Members of the United Nations, with the
function of investigating the facts “pursuant to Article
34 of the Charter”.

* 168th meeting: p. 1555.

™ 168th mreeting : p. 1560,

7 170th meeting: pp. 1611-1612,

™ For texts of relevant statements see:

230th meeting: President (Belgium), pp. 129-131; India, pp.
135-136; Syria, pp. 136-137; USSR, pp. 139-140; Ukrainian
SSR, pp. 140-141,

™ 230th meeting; pp. 130-131.

The representative of India* stated that the pro-
posed Commission could be invested with jurisdiction
to deal only with matters connected with the Jammu
and Kashmir question as other matters brought to the
attention of the Council by the representative of Pak-
istan had not been discussed by the Council and the
Government of India had not yet submitted its case
on those matters. The representative of Syria declared
that it was not necessary for the proposed Commission
to wait for other directions from the Council: the Com-
mission could start its work in accordance with the
proposed terms of reference *“to investigate the facts
pursuant to Article 34 of the Charter”. In other words,
it would investigate any fact or situation likely to en-
danger the maintenance of international peace and
security. The representative of the USSR expressed
the view that, if the Council set up a commission, it
should be a Security Council Commission, composed
of three, five or eleven States represented in the Coun-
cil. It would then be clear to everyone that the Council
had decided to investigate the dispute because it con-
sidered that it deserved attention and because the sit-
uation which had arisen in Jammu and Kashmir was
sufficiently serious to warrant such investigation.

The draft resolution was adopted by 9 votes in favour
and none against, with 2 abstentions.”*

At the 286th meeting on 21 April 1948, the Council
adopted a resolution increasing to five the membership
of the Commission and modifying the Council’s instruc-
tions to the Commission.”®

At the 312th meeting on 3 June 1948, the Council
adopted a resolution™ giving further instructions to
the Commission.

At the 315th meeting on 8 June, the President
(Syria) stated that he had received a message from
the Government of India, protesting against the enlarge-
ment of the scope of the Commission’s activities by the
resolution of the Council of 3 June 1948, and express-
ing surprise that “the Council should have thought
it fit to direct the Commission to study and report”
on matters relating to Junagadh, genocide, and agree-
ments between India and Pakistan.”” The Council
agreed that the President should write to the Indian
Prime Minister, explaining that the Security Council
had not come to a decision on those other questions;
that it had only instructed the Commission, when it
deemed appropriate, to gather further information
concerning them and to report.

Casg 17.7" Tuae CzecnosLovak QuestioN: In con-
nexion with the draft resolution to appoint
a sub-committee to hear evidence: voted
upon and rejected on 24 May 1948.

™230th meeting: p, 143. For text, see chapter VIII, p. 345.

34766 gggth meeting: pp. 9-39. For text, see chapter VIII, pp.
™ 312th meeting : p. 21. For text, see chapter VIII, p. 348.
7 S/825, O.R., 3rd year, Suppl. for June 1948, p. 79; 315th

meeting: p. 2.

7 For texts of relevant statements see:
29?‘8th meeting: USSR, pp. 92, 100-101; United Kingdom,

p. 94.
227767th meeting: Canada, pp, 271, 273; China, p. 275; Syria,

D .

281st meeting : USSR, pp. 18-20; United States, pp. 26, 32-33.

288th meeting: Argentina, pp. 15, 26-27; Belgium, p. 18;

Canaltga,lp. 21; Syria, p. 23; USSR, pp. 21-22; United States,

pp. 19-21.
303rd meeting : Argentina, p. 21; China, pp. 27-28; France,

p. 20; Syria, p. 17.
305th nreeting: Argentina, p. 35; France, p. 35; USSR, p.

36; United Kingdom, p. 33.
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[Note: The question arose of the circumstances in
which the Security Council might proceed to an inves-
tigation in accordance with Article 34, and the relation
to Article 34 of the establishment of a sub-committee
to hear evidence.]™

In his letter dated 12 March 1948 addressed to the
Secretary-General the representative of Chile®® indi-
cated that his Government was requesting the submis-
sion of the case to the Security Council in order that,
in accordance with Article 34, the Council might in-
vestigate the events in Czechoslovakia.

At the 208th meeting on 17 March 1948, the represen-
tative of the USSR contended that reference to Article
34 was “completely unfounded” since that Article pro-
vided “for the investigation of any situation which
might lead to international friction or give rise to a
dispute . .. for the purpose of determining whether [its]
continuance was likely to endanger the maintenance
of international peace and security”. In the present
case, “the prerequisites justifving any sort of investi-
gation” were “entirely absent”. The representative of
the United Kingdom observed that a ‘“very serious
charge” had been made and the Security Council should
give to those who had made it a chance of substantiat-
ing it and to the Soviet Union the possibility of refuting
it. In reply, the USSR representative commented that
were it “asswined hat the existence of a demand or
desire for an investigation affords sufficient grounds
for such an investigation . . . a State or even, as in the
present case, a private individual = . . need only ludge
such a request, and the Security Council will consider
the question of an investigation”.

At the 276th meeting on 31 March, the difficulties con-
fronting the Council in conducting an investigation in
the case were expressed by the representative of Syria:

... 1t might be considered that the Security Coun-
cil would discharge its functions and duties by ap-
plying Article 34 of the Charter and by establishing

a commission of inquiry or investigation. This might

have heen good procedure had we been assured that

the de facto authority in Czechoslovakia would be
ready to grant such a commission all facilities tor
carrying out its duties. This is not the case, however,
and the Security Council has no representative of
that de facto authority before it to state what would
be the attitude of the present Government of Czecho-
slovakia to such a commission. In these circumstances,
we should simply be adding yet another commission
to those which are already waiting on the borders of
certain areas without being allowed to enter in order
to carry out the observation and other tasks assigned
to them. In view of this, it is useless to consider the
matter from that angle . .

“I believe it would be convenient, if the Security
Council would agree to accept this suggestion, for
a fact finding sub-committee composed of not more
than three members, to be constituted by the Security
Council, to study this matter and collect facts in a
way it deems proper and to report to the Security
Council about the situation in Czechoslovakia, about
what has taken place in the past and how things have

_™On voting procedure in connexion with the draft resolu-
tion, sec chapter TV, Casc 49; for other ohservations regarding
the character of the sub-committee, see chapter V, Case 67.
1“" S/694, O.R., 3rd year, Suppl. for Jan., Feb., Mar. 1948, pp.
31-34.

developed. If this suggestion were accepted, I be-
lieve it would be a good way to collect the informa-
tion which may be useful to the Security Council.”

At the 281st meeting on 12 April the representative
of Chile submitted the following draft resolution:

“Whereas the attention of the Security Council
has been drawn by a Member of the United Nations,
in accordance with Articles 34 and 35 of the Charter,
to the situation in Czechoslovakia which may en-
danger international peace and security: and the
Security Council has been asked to investigate this
situation ; and

“Whereas during the debate which took place in
the Council the existence of further testimonial and
documentary evidence with regard to this situation
has been announced; and

“Whercas the Security Council considers it ad-
visable that such further testimonial and documen-
tary evidence should be heard,

“Therefore, to this end, and without prejudice of
any decisions which may be taken in accordance with
Article 34 of the Charter,

“The Sccurity Council

“Resolves to appoint a sub-committee of . .
members and instructs this sub-committee to receive
or to hear such evidence, statements and testimonies
and to report to the Security Council at the earliest
possible time.”

The representative of the USSR contended that Arti-
cle 34 was inapplicable to the case. Certain definite
conditions—the existence of a situation which might
lead to international friction or give rise to a dispute—
were required before an investigation could be carried
out. In the absence of such conditions there was no
justification for investigation.

The representative of the United States stated that
he “would not consider the activity of such a sub-com-
mittee to be in any way an investigation”.

At the 288th mecting on 29 April: he further stated
that the draft resolution to establish a sub-committee
wits “a decision under Article 29 of the Charter, not
under Chapter VI, The representative of the USSR
stated that “‘this resolution, if adopted, would necessi-
tate investigations”,

At the 303rd meeting on 24 May, the draft resolu-
tion was nct adopted. There were 9 votes in favour
and 2 against (one vote against being that of a perma-
nent member).5!

At the same meeting, the representative of Argen-
tina also submitted a draft resolution®? to entrust the
the Committee of Experts with the task of obtaining
further testimonial evidence regarding the Czechoslovak
situation and to report back to the Security Council at
the earliest opportunity.

At the 305th meeting on 26 May, the representative
of Argentina said that, by this means, the Counci! would
be prevented “from wasting time by dealing with the
matter itself”.

At the same mecting, the representative of the USSR
stated that “the Argentine resolution cannot be re-
garded otherwise than as a new attempt to procure, by
all meauns, an investigation of the Czechoslovak ques-
tion™,

# 303rd meeting : pp. 28-29.

¥ S/782.
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Case 1888 CoMPLAINT OF ARMED INVASION OF
Taiwan (Formosa): In connexion with
decision of 29 September 1950 to invite
the representative of the People’s Republic
of China.

[Note: Discussion centred on the question of the
responsibility of the Council to consider the question,
taking into account the item on the agenda of the
General Assembly. In view of the provisions of Article
34, the Council set a date for hearing the People’s Re-
public of China.]®*

At the 503rd-506th meetings on 26-29 September
1950, the Security Council considered the complaint of
armed invasion of Taiwan (Formosa). Discussion cen-
tred on the question how the Council should proceed
in view of the comparable item included in the agenda
of the General Assembly. The representative of the
USSR insisted that Article 12 did not debar the Gen-
eral Assembly from discussing disputes or situations
with which the Security Council was concerned; and
that the Security Council should discharge its obliga-
tion under the Charter by hearing a representative of
the People’s Republic of China. The representative of
Ecuador stressed that the Council “should not refuse
to examine complaints submitted on subjects which
are related to the maintenance of international peace
and security” ; he proposed that the Council defer con-
sideration to a fixed date to enable the Council to bene-
fit by any investigation by the Assembly. The repre-
sentative of Ecuador stressed his concern with the prin-
ciple “that the Council must be ready to hear complaints
about situations which may threaten the maintenance
of peace”. The representative of the United Kingdom
emphasized the primary responsibility of the Council
to deal with the matter as a possible threat to the peace.
The representative of the United States and the USSR
opposed delay; the representative of the United States
indicated that, since the Council had decided to hear
the complaint, it should be “swiftly disposed of”
through the establishment of a commission to evaluate
the charges.

At the 506th meeting on 29 September 1950, the
Council decided to defer consideration of the question
but to invite the People’s Republic of China to attend
the meetings of the Council on the question after the
:Es?ligned date. The preamble of the resolution read as

ollows:

“The Security Council,

“Considering that it is its duty to investigate any
situation likely to lead to international friction or to

® For texts of relevant statements see:

503rd meeting: China, p. 29; USSR, pp. 30-31; United
States, pp. 31-32.

504th meeting: Ecuador, pp. 7-9; Egypt, p. 20; USSR, pp.
4-5; United Kingdom, pp. 18-19.

505th meeting: Ecuador, pp. 12-16; Cuba, pp. 6-7; United
States, pp. 8-9.

% For consideration in relation to Article 12, see chapter VI,
Case 3; for discussion on the invitation to the People’s Re-
public of China, see chapter I1I, Case 54.

give rise to a dispute in order to determine whether
the continuance of such dispute or situation may
endanger international peace and security, and like-
wise to determine the existence of any threat to
peace;

“Considering that, in the event of a complaint re-
garding situations or facts similar to those.mentloned
above, the Council may hear the complainants;®®

Case 19,88 COMPLAINT OF BOMBING BY AIR FORCES OF
Tt TerriTory or CHINA: In connexion
with draf¢ resolution to establish a com-
mission of investigation: voted upon and
rejected on 12 September 1950.

By letter dated 29 August 1950,87 the United States
stated that it would welcome an investigation on the
spot by a commission appointed by the Security Coun-
cil into the charges made by the People’s Republic of
China.

At the 493rd meeting on 31 August 1950, the repre-
sentative of the United States added:

“For their part, the United States military authori-
ties would extend to the commission full co-operation,
including access to pertinent records. The commis-
sion, when established, can make an immediate in-
vestigation of the incident alleged in the complaint to
have occurred on 27 August. If it is found that an
attack did in fact occur, my Government is prepared
to make payment to the Secretary-General, for ap-
propriate transmission to the injured parties, of such
damages as the commission shall find to be fair and
equitable. In such case my Government will see to it
that appropriate disciplinary action is taken.”

At the 499th meeting on 11 September, the represen-
tative of Norway, supporting the United States pro-
posal for the establishment of a commission of investi-
gation, stated that the Council was faced “with what
Article 34 called a ‘situation which might lead to inter-
national friction or give rise to a dispute’.”

At the 501st meeting on 12 September, the represen-
tative of the USSR stated that such questions as creat-
ing a commission and sending it to a country could
not be decided without the participation of a representa-
tive of that country’s Government. He added that the
representative of the United States had admitted the
invasion of Chinese air space, and consequently there
was no need to set up any special commission of inves-
tigation.

At the same :neeting, the United States draft reso-
lution was not adopted.?®

® For full text, see chapter VIII, p, 359.

® For texts of relevant statements see:

493rd meeting : United States, p. 26.

499th meeting: Norway, p. 13.

501st meeting: USSR, pp. 7, 16; India, p. 24; Ecuador, pp.
24-25,

571727, O.R., 5th year, Suppl. for June-Aug. 1950, p. 146.

& 501st meeting: p. 28,
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Part 111
APPLICATION OF THE PROVISIONS OF ARTICLE 35 OF THE CHARTER

NOTE

Questions relating to the maintenance of international
peace and security have been brought to the attention
of the Security Council by Members of the United
Nations,! by States not Members of the United
Nations,? by the General Assembly,® by the Secretary-
General,® and by the Council of Foreign Ministers.®
The relevant data regarding submission has been sum-
marized in the appended Tabulation.® This Note, how-
ever, is concerned only with the implementation of Arti-
cle 35 by Members and States not Members of the
United Nations.

Susa11ssioN By MEMBERS OF THE UNITED NATIONS

In submitting disputes and situations Members have
usually indicated in their initial communications or in
their statements to the Council that they were acting
in accordance with Article 35 (1).” Article 37 was
invoked once by a party to a dispute in conjunction
with Article 35.% In the initial communications, States
have in most. instances indicated not only the nature
of the question, but also the action requested of the
Council.?

The Tabulation indicates that in five instances Mem-
bers submitted questions to the Council as disputes,®
and in eleven as situations.!’ In each instance of the
submission of a dispute by a Member, the Member
submitting the dispute was itself a party, but situations
were in most instances submitted to the Council by
Members not directly involved.!? Questions submitted

* See Tabulation:
27 and 28.

? See Tabulation:
? See Tabulation:
¢ See Tabulation: Section G.
& See Tabulation: Section H.

® The data entered in the Tabulation, with the exception of
entries in brackeis, are derived from the initial communica-
tions of submission. The headings for the sections of the
Tabulation and the insertion of entries thereunder are also
based on the terminology used in these initial communications.

" Syria and Lebanon in submitting their -dispute with France
and the Umtqd Kingdom referred to Article 34 only.

By Egypt in connexion with the Egyptian question: see
Entry 4.

® The relevant information for this aspect of each question
is summarized in the Tabulation under the heading “Action
requested of the Security Council”.

¥ See Tabulation: Section A.

* See Tabulation: Section B.

** See Tabulation: Section B, entries 7, 8, 9, 10, 11, 13 and 15,
As for the four other cases in Section B in which questions
were submitted as situations by States directly concerned:
Iran submitted the Iranian question (1) as a sitnation, but in
a subsequent communication the question was referred to as a
dispute (O.R., Ist year, Ist series, Suppl. Neo. 1, pp. 22-24),
and, in the initial communication, the Council was requested
to “recommend appropriate terms of settlenrent”. (Entry 6.)
India submitted the complaint against Pakistan as a situation
under Article 35, alleging that aid given by Pakistan to the
“invaders” was “an act of aggression”. In the voting India
abstained as a party to the dispute in accordance with Article
27 (3); Pakistan’s counter-complaint was submitted as a dis-
pute (Entries 5 and 14). Greece submitted the Greek frontier

Sections A, B, C and Section H, Entries

Sections D and E.
Section F.

as disputes were usually accompanied by requests for
specific measures by the Council related to the claims
of the party; submissions of situations have not always
contained such indication of the measures sought.

On three occasions a Member submitted a question
to the Council in the first instance as a threat to the
peace,® breach of the peace,’* or act of aggression,'®
without adverting to Article 35. However, when the
Indonesian question (II) was submitted by Australia
as a threat to the peace under Chapter VII, India sub-
mitted the san.e question as a situation under Article
35 (1) on the assumption that only members of the
Council were entitled to invoke Chapter VIIL.2¢

Although consideration of the Greek frontier inci-
dents question was initiated by Greece under Article
35, at a later stage that Government submitted a com-
munication requesting the Council to take the question
up under Article 39.2” The absence of any clearly dis-
cernible distinction in the chain of proceedings of the
Council consequent upon the invocation of Article 39
at the time of submission is reflected in the uniform
mode of treatment adopted for all questions in chapter
VIII of the Repertoire. Chapter VIII should be con-
sulted for evidence of the extent to which, in the prac-
tice of the Council, the chain of proceedings is governed
by the terms of the initial communication.

On two occasions when a Member has submitted mat-
ters relating to the question of Trieste, which was
originally brought to the Security Council by the Coun-
cil of Foreign Ministers,*® the articles of the treaties
and special agreements concerning Trieste have been
invoked as a basis of submission.?®

StaTES NoT MEMBERS OF THE UNITED NATIONS

Article 35 (2) was invoked on two occasions.2 In
the question of Siamese-French relations, the complaint
duly circulated in accordance with rule 6 was not placed

incidents question to the Council as a situation, but the Coun-
cil considered whether it was a dispute, and invitations to
participate were extended with the implication that the ques-
tion before the Council was a dispute. (Entry 12.) The United
Kingdom submitted the Anglo-Iranian Qil Company case as a
situation, but, during consideration by the Council, draft reso-
lutions were submitted to determine the existence of a dispute.
(Entry 16.) See also the question of the Free Territory of
Trieste submitted by Yugoslavia. (Entry 28.)

* See Tabulation: Section C, Entry 18.

4 See Tabulation: Section C, Entries 17 and 19,

* See Tabujation: Section C, Entry 19.

¥ 171st meeting: p. 1620. The question whether there is a
distinction between the rights of members of the Council and
of other Members of the United Nations to submit questions
also arose in connexion with a question which was not placed
on the provisional agenda. When Yugoslavia drew the atten-
tion of the Council to the presence of Polish forces in Italy
by means of a letter to the representative of the USSR re-
questing him to forward a Yugoslav gide-mémoire to the
Council, the representative of the United Kingdom observed
that Yugoslavia “could exercise the right of any Member of
the United Nations of bringing the matter themselves before
the Security Council under Article 35", See S/11 and S/12.

¥ See chapter X1, Case 3.

¥ See Tabulation: Section H, Entries 27 and 28.

® Yugoslavia, however, in submitting its complaint regard-
ing Trieste, employed language derived from Articles 34 and
35. See Tabulation: Section H, Entry 28.

% See Tabulation : Section D,
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Chapter X. Consideration of Chapter VI of the Charter

on the provisional agenda of the Council.?! In the Hyder-
abad question, the Secretary-General circulated the ini-
tial communications from Hyderabad with a prefatory
note stating that he was not in a position to determine
whether he was required to circulate the communica-
tions under rule 6.?* The Council included the Hydera-
bad question in the agenda subject to reservations on
the question of competence.?* Both Siam and Hydera-
bad accepted in advance, in accordance with the provi-
sions of Article 35 (2), the obligations of pacific settle-
ment provided in the Charter.

On two occasions, the People’s Republic of China
submitted complaints against the United States alleg-
ing acts of aggression. In these cases, Article 35 was
not cited.*

PROCEDURAL CONSEQUENCES OF SUBMISSION UNDER
ARrTICLE 35

Disputes and situations have been submitted to the
Council by communications addressed to the Secretary-
General or to the President of the Council. They have
been dealt with in accordance with rule 3 and rules
6-9 of the provisional rules of procedure. Regarding
rule 3, chapter I, Case 1, should be consulted, Material
relating to the application of rules 6-9 is covered in
chapter 11 of the Repertoire. Material on the practice
of the Council in the implementation of Article 35 at
the stage of adoption of the agenda will be found in
chapter I1, part I11.2%

_ The distinction between a “dispute” and a “situation”
involves procedural consequences not only as regards
submission, under Article 35, of questions by States

# Further communications were nrade in connexion with the
application of Siam for membership. By letters to the Secre-
tary-General dated 19 August 1946 (S5/132); 28 August 19456
(S/139); and 24 August 1946 (O.R., Ist year, 2nd series,
Suppl. No. 4, pp. 47-48, 145-148), the representative of Siam,
in connexion with his Government’s application for member-
ship, kept the Council informed of the details of the negotia-
tions which were taking place through the good offices of the
United States and the United Kingdom. At the 9th meeting
of the Committee on the Admission of New Members on 13
August 1946, the representative of France stated that France
would not support the pending application of Siam so long as
an agreenvent had not been reached on the procedure for the
solution of the territorial dispute. He also explained the French
view of the origins of the dispute. (O.R., Ist vear, Znd series,
Suppl. No. 4, pp. 75-76.) Consideration of the application was
suspended at the request of Siam by letter dated 28 August
1946 because of the dispute. (S5/139.) At the 81st meeting on
29 November 1946, without the question having been put on
the provisional agenda, the President (United States) took
note of letters to the Secretary-General dated 28 November
1946 from the representatives of France and Siam (S5/200 and
5/199), drawing the attention of the Council to a Settlement
Agreement and Protocol of 17 November 1946 signed in accor-
dance with Article 33 (1) of the Charter. The representative
of Siam was instructed by his Government “to withdraw the
above complaint before the Security Council”. The President
thereupon announced that Siam’s request that the application,
which had been suspended because of the dispute, be again put
gs;fore the Council, would be granted. 81st meeting: pp. 505-

# See chapter 11, Case 2.

®The representative of India considered that Hyderabad
was not competent to bring the question befcre the Council
inasmuch as Article 35 (2) refers to States. 357th meeting:
p. 19. See the initial proceedings concerning the Hyderabad
question in chapter VIII, p. 353; for the inclusion of the
question in the agenda, see chapter II, Case 33.

% See Tabulation: Section E; for consideration of invita-
tions to the People’s Republic of China, see chapter I1I, Cases
54 and 66.

» On the question of the procedure of the Council subse-
quent to the submission of a dispute or situation, see also
chapter I, Cases 46 and 50.

not Members, but also as regards voting requirements
under Article 27 (3) and participation, under Article
32, of States not members of the Council.2® The accept-
ance by the Council of the designation “dispute” or
“situation” for the purposes of one Article may imply
acceptance of the same designation as regards the other
Articles. In considering what designation to accept
for the purposes of Article 35 (1) the Council has
considered whether a decision should be taken at all,
and if so, at what stage and whether the Council should
itself decide or simply accept the designation given by
the State submitting the question.?” On one occasion the
Council decided not to vote on a proposal to determine
whether a question was a dispute.?® On another the
Council made participation in the discussion by States
not Members of the United Nations conditional upon
a subsequent finding that the question was a dispute;
But the invitation was extended at a later stage without
an explicit decision to this effect.*® In the early meet-
ings of the Council, criteria for distinguishing a “dis-
pute” from a “situation” were advanced by the Com-
mittee of Experts* and by members of the Council in
the course of discussion.®* There are no decisions em-
bodying such criteria.

In the early meetings of the Council and before the
adoption of rule 37 of the provisional rules of pro-
cedure, the question of the participation of non-mem-
bers of the Council in the proceedings gave rise to
consideration whether the submission of a situation un-
der Article 35 (1) iulfilled the requirements of Article
31 for the extension of an invitation; namely, that the
interests of the Member are specially affected.® Since
the adoption of rule 37 it has been the practice of the
Council to extend invitations to participate in the dis-
cussion to all Members submitting matters to the Coun-
cil in accordance with Articte 35 (1).

At a later date the question of participation under
Article 32 of States not Members of the United Nations
gave rise to debate on the procedural consequences of
the differentiation of disputes from questions dealt
with as breaches of the peace.®® The practice with re-
spect to such States has varied with the circumstances
of the case.”

™ The relevant material on voting is in chapter 1V, Cases

107-120, and on participation in chapter III, part II. In addi-
tion, the distinction between dispute and situation has arisen in
connexion with the right to withdraw a complaint; this
material is in chapter [I, Case 50.

7 See 19th meeting : pp. 272-282 (Syrian-Lebanese question) ;
82nd meeting : pp. 535, 537, 541, 546, 548 (Greek frontier inci-
dents question). The memorandum of 18 March 1946 by the
Secretariat concerning the procedure of the Council contained
the following observations on these questions:

“The consensus of opinion within the Council was that the
Security Council itself should decide whether a matter sub-
mitted under Article 35 of the Charter is a ‘dispute’ or a
‘situation’.”

“The Security Council has acted on the view that the
decision whether a dispute or situation is in guestion should
not be taken until after the initial hearing of the States
directly concerned.” Q.R., Ist vear, 1st scries, Suppl. No. 2,
p. 15,

* 19th meeting: p. 281 (Syrian and Lebanese question).

® For the invitation to Albania and Bulgaria in connexion
with the Greek frontier incidents question, see chapter III,
Cases 57, 58 and 71.

® See chapter 11, Case 56.

3 See chapter II, Case 18. See also 19th meeting: p. 276
(Syrian and Lebanese question), and 82nd meeting: p. 537;
84th meeting: p. 607 (Greek frontier incidents question).

3 See chapter 111, Cases 9, 10, 11; sce also 16th meeting:
pp. 223-232.

# See chapter 111, Case 73.

“ See chapter 111, part I, Section D, and Part II,



v

Tabulation of questions submitted to the Security Council (1946-1951)

SECTION A. (QUESTIONS SUBMITTED BY MEMBERS AS DISPUTES

Articles invoked as

Description of question

Action requested of

Question Submitted by Other parties basis for submission in letter of submission the Security Council Reference
1. Syrianand Leb-  Syriaand Lebanon  France, United 34 “The presence of [French and “To adopt a decision recommend- S/5, O.R, Ist
anese question 4 Feb. 1946 Kingdom British] troops may give ing the total and simultaneous year, lst series,
rise to serious disputes” and evacuation of the foreign troops Suppl. 1, pp. 82-
“have been a constant menace from the territories of Syria 83.
to peace and security in this and Lebanon.”
region”’,
2. Iranian question Iran USSR 35(D) “A dispute ... the continuance of “The immediate and just solution S/15, O.R., Ist
(In- 18 Mar. 1946 which is likely to endanger of this dispute by the Security year, 1st series,
the maintenance of international Council.” Suppl. 2, pp. 43-
peace and security ... has 44,
arisen by reason of new devel-
opments since the adoption by
the Security Council of resolu-
tion of January 30, 1946.”
2, Corfu Channel United Kingdom Albania 35 “An incident in which two of His  [At the 107th meeting on 18 Feb- S§/247, O.R., 2nd
question 10 Jan. 1947 Majesty’s ships were danraged ruary the United Kingdom year, Suppl. 3,
by mines in the Corfu Chan- asked the Council “to recom- pp. 35-36; 107th
nel...” mend under Article 36... settle- meeting, p. 306.
ment . . . by direct negotiations,
after making the finding of
fact ... "]
4. Egyptian ques- Egypt United Kingdom 35 “The occupation of the Nile Val- “To direct: (a) The total and S/410, 159th meet-
tion 8 July 1947 and ley by the British armed forces imnrediate evacuation of British ing, pp. 1343-
37 and the pursuance of the... troops from Egypt including 1345.
hostile policy ... have given the Sudan; (b) The termination
rise to a disptite ... the con- of the present administrative
tinnance of which is likely to regime in the Sudan.”
endanger the maintenance of
international peace and secu-
rity."
5. India-Pakistan Pakistan® India 35 “A situation has existed between “To adopt appropriate measures S/646.°
question 15 Jan. 1948 India and Pakistan for the settlement of these dis-

which has given rise to dis-
putes that are likely to endan-
ger the maintenance of inter-
national peace and security...
Pakistan ... bring to the atten-
tion of the Security Council the
existence of these disputes...”

putes and the restoration of
friendly relations between the
two countries.”

* For submission of Iranian question (I) as a situation, see Tabulation entry 6.
> See also complaint by India dated 1 January 1948 submitted as a situation,
Tabulation entry 14,

¢ The fvll text was reproduced as Annex 6 in Document S/1100. See O.R., 3rd
year, Suppl. for Nov. 1948, pp. 67-87.
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SECTION B. QUESTIONS SUBMITTED BY MEMBERS AS SITUATIONS®

Question

Submitted by

States involved

Articles invoked as
basis for submission

Description of question
in letter of submission

Action requested of
the Security Council

Reference

10

11

12,

. Iranian ques-

tion (I)

. Greek question

. Indonesian

question (I)

. Spanish ques-

tion

Ukrainian com-~
plaint against
Greece

Information on
Armed Forces
of the United
Nations

Greek frontier
incidents ques-
tion

Iran®
19 Jan. 1946

USSR
21 Jan. 1946

Ukrainian SSR
21 Jan. 1946

Poland®
9 April 1946

Ukrainian SSR
24 Aug. 1946

USSR*
29 Aug. 1946

Greece

3 Dec. 1946

USSR, Iran

United Kingdom,
Greece

United Kingdom,
Japan, Nether-
lands

Spain

Greece, United
Kingdom,
Albania

Certain Powers
Members of the
United Nations

Yugoslavia, Bul-
garia, Albania,
Greece

35 (D)

35

35 (1)

34
and

35

35 (1)

34
and
35

34
and
35 (1)

“A situation . . . which may lead
to international friction.”

“A situation ... has given rise
to extreme tension fraught with
the possibility of serious con-
sequences both for the Greek
people and for the maintenance
of peace and security.”

“The situation constitutes a threat
to the maintenance of interna-
tional peace and security
covered by Article 34 ...”

A situation arising from the ex-
istence and activities of the
Franco regime in Spain “which
have already caused interna-
tional friction and endangered
international peace and secu-
rity”.

A “situation as being of the
nature covered by Article 34
which has resulted from the
policy of the Greek Government
and v-hich endangers the main-
tenance of international peace
and security”.

“The situation” created through
continued “prescnce of Allied
troops . . . on the territories of
Members of the United Nations
and of other States...”

“A situation which is leading to
friction between Greece and her
neighbours ... This situation

. is likely to endanger the
maintenance of international
peace and security.”

“Investigate the situation and rec-
ommend appropriate terms of
settlement.”

“To discuss . . . and to take the
measures provided for by the
Charter to put an end to the
situation.”

“To carry out the necessary in-
vestigation and to take the
measures provided for by the
Charter in order to put an end
to the situation that has arisen.”

To consider and adopt “such
measures as are provided for
in the Charter”.

“Measures to be adopted ... with-
out delay in order to eliminate
this threat to peace.”

“Adopt a resolution requiring
States Members of the United
Nations to submit ... informa-
tion [concerning the disposition
of their armed forces] to the
Security Council within two
weeks."”

“Urgent necessity for an inves-
tigation to be undertaken on the
spot, in order that the causes of
this situation may be brought
to light.”

O.R., 1st year, lst
series, Suppl. 1,
pp. 16-17,

Jbid., pp. 73-74.

Ibid., p. 76.

§/32 and S/34,
O.R., 1lst wyear,
Ist series, Suppl.
2, pp. 54-55.

$/137, O.R., Ist
vear. 2nd series,
Suppl. 5, pp.
149-151.

S/144, O.R., 1st

vear, 2nd series,

Suppl. 5, pp.
151-152.
S/203, O.R., Ist

year, 2nd series,
Suppl. 10, pp.
169-172,

1417
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13. Indonesian India® Netherlands, Re- 35 (1)

question (II) 30 July 1947 public of Indo-
nesia

14. India-Pakistan India* Pakistan, India 35
question 1 Jan. 1948

15. Czechoslovak Chile Czechoslovakia, 35 (1)
question 12 Feb. 1948 USSR

16. Anglo-Iranian  United Kingdom Iran, United King- 35t
Oil Co. case® 29 Sept. 1951 dom

“A situation . .

“This situation endangers the

maintenance of international
peace and security which is
covered by Article 34...”

. whose continu-
ance is likely to endanger the
maintenance of international
peace and security ... exists
between India and Pakistan
owing to the aid which in-
vaders ... are drawing from
Pakistan ...”

“The events which had taken

place in [Czechoslovakia] since
22 February [1948] on the
grounds that they constitute a
situation endangering the main-
tenance of international peace
and security.”

“Failure by the Iranian Govern-

ment to comply with provisional
measures indicated by the IC]J
... [gave rise to] dangers in-
herent in this situation, and [a]
threat to peace and security ...
may thereby be involved.”

“To take the necessary measures

provided by the Charter to put
an end to the present situation,”

“To call upon Pakistan to put an

end immediately to the giving
of such assistance which is an
act of aggression.”

“Investigate the events reported

by the Permanent Representa-
tive of Czechoslovakia, Mr. Jan
Papanek, which constitute a
threat to international peace
and security.”

“Speedy discussion of this ques-

”

tion.” [In a draft resolution
annexed to the letter of sub-
mission the TUnited Kingdom
asked the Council to call upon
Iran to act in all respects in
conformity with the provisional
mreasures and to permit the staff
to continue to reside at Abadan.]}

S/447, O.R., 2nd
vear, Suppl. 16,
Annex 41, p.
150.

S/628, O.R., 3rd
year, Suppl. for
Noy. 1948, An-
nex 28, pp. 139-
144.%

$/694, O.R., 3rd

year, Suppl. for
Jan., Feb., and
Mar. 1948, pp.
31-34.

S /2357, S /2358,
O.R., 6th year,
Suppl. for Oct.,
Nowv., Dec. 1951,
pp- 1-3.

. *Yugoslavia submitted the question of the Free Territory of Trieste as a
“situation . . . likely to endanger the maintenance of international peace and secu-
rity”; for basis for submission, sce Tabulation entry 28,

*In a subsequent communication dated 26 January 1946, the representative of
Iran referred to the question as a dispute. O.R., Ist year, 1st series, Suppl. 1, pp.
22-24. For submission of Iranian question (II) as a dispute, see Tabulation entry 2.

¢ By letter dated 3 December 1947 (S/622), the Secretary-General brought to
the attention of Council members the paragraph of General Assembly resolution 114
(II) concerning the Scourity Council's responsibilities in regard to the Spanish
question. At the 327th meeting the Council decided not to include the letter in its
agenda. (327th meeting, pp. 1-9.)

¢ This question was submitted by statement at the 57th meeting, pp. 141-142. For
discussion on the inclusion in the agenda, see chapter II, Case 18.

© See also submission by Australia under Chapter VII, Tabulation entry 17. At
the 171st meeting India explained that it had asked for consideration under Chapter
VI because it believed that not being a member of the Council it was not entitled
to invoke Chapter VII. (171st meeting, p. 1620.)

f See also submission by Pakistan of counter-complaint as a dispute, Tahulation

entry 5.

€ The full text was reproduced as Annex 28 in Document S/1100,

! During consideration of the inclusion of the item in the agenda, and in revised
texts of the United Kingdom drait resolution (S/2358), the question was referred
to by the United Kingdom as a dispute. See 559th meeting, p. 4; S/2358/Rev.1 and
Rev.2, O.R., 6th year, Suppl. for Oct., Nov., Dec. 1951, pp. 3-5.

* At the 359th meeting the representative of the United Kingdom stated that

“the formal basis of the , .

meeting, p 4.)

. reference to the Council [was] ., ., Article 35”7, (559th
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SectioNn C. QUESTIONS SUBMITTED BY MEMBERS AS THREATS TG THE PEACE, BREACHES OF THE PEACE OR ACTS OF AGGRESSION

Articles invoked as Description of question Action requested of
Question Submitied by States involved basts for submission in letter of submission the Security Council Reference
17. Indonesian Australia® Netherlands, None “Hostilities [in Java and Suma- “Take immediate action to restore S/449, O.R., 2nd
guestion (II) 30 July 1947 Republic of tra] constitute a breach of the international peace and secu- vear, Suppl. 16,
Indonesia peace under Article 39.” rity. As a provisional meas- Annex 40, pp.
ure . ., should call upon the 149-150.
Governments . . . to cease hos-
tilities forthwith.”

18. Identic notifi- France, United USSR, None “The serious situation which has “Consider this question at the S/1020, O.R., 3rd
cations dated Kingdom, United France, arisen as the result of the earliest opportunity.” vear, Suppl. for
29 Sept. 1948 States United unilateral imposition by the Oct. 1948, pp.

29 Sept. 1948 Kingdom, [USSR] of restrictions on 9-11.
United transport and communications
States between the Western Zones of
Occupation in Gernrany and
Berlin . .. This action by the
Soviet Government is contrary
to its obligations under Article
2 ... and creates a threat to
the peace within the meaning of
Chapter VII.”

19, Complaint of United States® North Korea, None “An attack of the forces of the [At the 473rd meeting the repre- S/1495,
aggression 25 June 1950 Republic of North Korean regime . . . con- sentative of the United States 473rd meeting,
upon the Korea stitutes a breach of the peace submitted a draft resolution op. 1, 7-8.
Republic of and an act of aggression.” (S/1497) to determine the ac-

Korea tion a breach of the peace and

to call for an immediate cessa-
tion of hostilities and with-
drawal of armed forces of
North Korea to the 38th paral-
fel.]

* See also submission by India, Tabulation entry 13.
b See also subnrission by the Secretary-General, Tabulation entry 25.
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SrcTioN D.

(QUESTIONS SUBMITTED BY STATES NOT MEMBERS AS DISPUTES

Articles tnvoked as

Description of question

Action requested of

Question Submitted by Other partics basis for submission in letter of pubmission the Security Council Reference
20. Siamese- Siam®* France 35 (2); accepted “A state of affairs on the Indo- “For consideration under the per- S/106
French 15 July 1946 obligations con- chinese-Siamese frontiers which tinent Articles of the Charter
relations tained therein . menaced the mamtenance of [0f] those matters in dispute
peace in [that] area ... terri- between the Republic of France
torial problems . . . still remain and the Kingdom of Stam”.
to be solved.”
21. Hyderabad Hyderabad India 35 (2); accepted “Grave dispute ... which, unless To consider the question. [At the S/986, S/998,
question 21 Aug. 1948 obligations con- settled in accordance with inter- 357th meeting, the representa- S/1000, O.R.,

12 Sept. 1948
13 Sept. 1948

tained therein®

national law and justice, is likely
to endanger the maintenance of
international peace and secu-
rity” (S/986). “imminent inva-
sion” (S5/998). “invasion ...
now taking place” (S/1000).

tive of Hyderabad urged the
Council to take action under
Articles 39 and 40 of Chapter
VII as well as Chapter V1]

3rd vear, Suppl.
for Sept. 1948,
pp. 5-7; 357th
meeting, pp.
12-13.

*On 25 May 1946 Siam informed the United Nations of tensions on the Indo-
chinese-Siamese frontiers (S/72). Siam at the time was not a Member of the United
Nations. This question was not included in the agenda. See p. 402, footnote 21.

SecrioN E.

® During Council discussion the representative of India contended that Hyderabad
was not a State within the meaning of Article 35 (2).

QUESTIONS SUBMITTED BY STATES NOT MEMBERS AS THREATS TO THE PEACE, BREACIIES OF THE PEACE OR ACTS OF AGGRESSION®

Question

Submitted by

States involved

Articlea invoked as
basis for submission

Description of queation
in letter of submission

Action requested of
the Security Council

Reference

22. Complaint
of armed
invasion
of Taiwan

23. Comrplaint
of bombing by
air forces of
the territory
of China

Pcople’s Republic

of China

24 Aug. 1950

People’s Republic

of China
27 Aug. 1950

United States,
People’s
Republic
of China

United States,
People’s
Republic
of China

None

None

“Armed aggression” by the United
States Government [Movement
of United States 7th Fleet to-
ward the Straits of Taiwan]
“on the territory of China”.

“Provocative ... acts of invading
the air of China on the part of
the United States ... are a se-
rious criminal action of en-
croaching upon China’s sover-
eignty...”

“To condemn the United States
Government for its crinrinal act
... to take immediate measures
to bring about the complete
withdrawal of all the United
States armed invading forces
from Taiwan and {from other
territories belonging to China.”

“To condemn the United States
agoression forces in Korea ...
to take immediate measures to
bring about the complete with-
drawal of all the United States
forces irom Korea...”

S/1715,
490th meeting,
pp. 9-10.

S/1722,
O.R., 5th year,
Suppl. for June,
July, and Aug.,
pp. 144-145.

* See also submission of Hyderabad question, Tabulation entry 21,

Sg apudy fo uoywoyddy ‘I g
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SectioN F. QUESTIONS SUBMITTED BY THE GENERAL ASSEMBLY"

Resolution Late of submission Articles invoked as Description of question Action requested of
Question of Assembly to Council basis for submission tn Assembly resolution the Security Council Reference
24, Pa]es:tine Resolution By letter dated None “Situation in Palestine is one [For text of request, see chapter S/614, O.R., 2nd
question® 181 (II) 2 Dec, 1947 which is likely to impair the XII, Case 23 (i)] year, Suppl. 20,
29 Nov. 1947 general welfare and friendly p. 172; G.A.O.R.

relations among nations ...”

2nd Session, Res-
olution 181 (II),
pp. 131-132.

* For letter of Secretary-General transmitting General Assembly resolution 114
(II) concerning the Spanish question, see Tabulation entry 9, footnote c.

® Complaints by the parties of alleged violations of the Armlstlce Agreements

were subsequently considered as sub-items of “the Palestine question”,

See Egyptian,

meeting, p. 2; 549th meeting, p

SkcTION G, QUESTIONS SUBMITTED BY THE SECRETARY-GENERAL

Jordaman and Israeli complamts 502nd meeting, p. 15; 503rd meeting, p. 10; 511th
For Syrian and Tsracli complaints, see S41st
meeting, p. 2. The Syrian letter dated 9 April 1951 (S/2078) inyoked Articles 34
and 35 as the basis for submission.

Date of Articles invoked as Description of question Action requested of
Question submission States involved basis for submission in letter of submission the Security Council Reference
25. Complaint of 25 June 1950* North Korea, None Text of cablegram fromr UNCOK [At the 473rd meeting the Secre- S/1496,
aggression Republic which drew attention “to seri- tary-General declared “it is the 473rd meeting,
upon the of Korea ous situation developing which clear duty of the Security Coun- pp. 2-3.
Republic is assuming character of full- cil to take steps necessary to
of Korea scale war and may endanger re-establish peace in that area”]

the maintenance of international
peace and security”,

* See also submission by United States, Tabulation entry 19.

J13140Y7) oyt fo |4 49ydoy’) [o uonmaapisuoy) ‘Y sardoy)




SEctioN H. QUESTIONS SUBMITTED BY THE CoUNCIL OF FOREIGN MINISTERS

Articles invoked gs Description of question Action requested of
Question Submitted by States involved basis for submission in letter of submission the Security Council Reference
26. Statute of the Council of Foreign Yugoslavia, None The Draft Peace Treaty with “To study the texts in question $/224, O.R., 2nd
Free Territory Ministers Italy, Italy established “a Free Ter- [and] for approval...” year, Suppl, 1,
of Trieste 12 Dec, 1946 France, ritory of Trieste whose inde- pp. 1-2,
USSR, pendence and integrity would
United be ensured by the Security
Kingdom, Council of the United Nations”.
United
States
27. Appointment of  United Kingdom Art. 11, paragraph  “The appointment of a governor [See description of question] S/374, 143rd meet-
a governor of 13 June 1947 1, of the Per- of the Free Territory of Trieste, ing, p. 1043,
the Free Terri- manent Statute in accordance with article 11,
tory of Trieste approved by the paragraph 1, of the ..., Stat-
Council 10 Jan. ute.”
1947
28. Question of the  Yugoslavia Ttaly, Art. 21 (1) and “Measures [of the Allied Military “To undertake measures . . . nec- $/927, O.R., 3rd
Free Territory 28 July 1948 United Art. 2, Annex Command] which were a ... essary and sufficient to nullify year, Suppl. for
of Trieste Kingdom, VI of the Peace breach of the Treaty of Peace the . . . agreements between the Aug. 1948, pp.
United Treaty with and which placed the indepen- Anglo-American zone and the 79-84,
States, Italy dence of the Free Territory Republic of Italy”, and “to
Yugoslavia of Trieste in jeopardy”, and assure the respect by the Gov-

agreements “between the Anglo-
American Zone and the Re-
public of Italy” by which “a
situation is created likely to
endanger the maintenance of
international peace and secu-
rity”.

ernments of the United States
and the United Kingdom of
their international obligations”.

* This list includes questions submritted by Members consequent on the action taken by the Security Council on the original item submitted by the Council of Foreign Ministers,

cg apPnay fo uonwonddy ‘I 14v4
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Part IV
CONSIDERATION OF THE PROVISIONS OF ARTICLES 36-38 AND OF CHAPTER VI IN GENERAL

NOTE

The case histories included in part IV of this chap-
ter comprise those in which discussion has arisen regard-
ing the responsibility of the Security Council for the
settlement of the particular dispute or situation under
consideration in the light of the provisions of Chapter
VI of the Charter. Part IV does not cover all the activ-
ity of the Council in the pacific settlement of disputes,
for the debates preceding the major decisions of the
Council in this field have dealt almost exclusively with
the actual issues before the Council and the relative
merits of measures proposed without discussion re-
garding the juridical problem of their relation to the
provisions of the Charter. As a guide to the decisions of
the Council in the pacific settlement of disputes, the
reader should turn to the appropriate headings of the
Analytical Table of Measures adopted by the Security
Council.* Not only has the relation of these decisions
to the provisions of Articles 36-38 rarely been the sub-
ject of deliberation within the Council, but on no occa-
sion have Articles 36-38 been invoked in the text of
decisions. The case histories which fall to be included
in part IV of the present chapter are therefore those
in which, by reason of divergence of opinion regarding
the propriety of the Council’s concern with the par-
ticular question, discussion has been directed to the
text of Chapter VI of the Charter for guidance regard-
ing the appropriate course to be followed by the Council
in the particular circumstances of the case.

The competence of the Council has been called in
question on varying grounds. In connexion with sev-
eral questions submitted to the Council, the competence
of the Council to deal with the question has been con-
tested on grounds of domestic jurisdiction,® and in
some questions on grounds connected with Article 33
or with Article 107.% In several cases also the conten-
tion has been advanced by one of the parties or States
directly concerned, or by one or more representatives
on the Council, that the dispute or situation before the
Council was not one the continuance of which was
likely to endanger the maintenance of international
peace and security and not therefore within the compe-
tence of the Council under Articles 36-37.# The Coun-
cil has in most instances refrained from direct pro-
nouncement on such contentions ;* and discussion on the
issue of competence has been incidental to consideration
of the appropriate measures to be adopted by the Coun-
cil® or of the manner in which proceedings on the
question should be brought to a close.” These case

* Chapter VIII, part I

? See Chapter XII, part I, .

®For objection on grounds of Article 33, see part I of this
chapter; and on grounds of Article 107, see chapter XII,
part V1.

“Notably in connexjon with the following questions:
Iranian question (sce Case 20); Greek question: USSR
communication dated 21 January 1946 (see Case 21); Indo-
nesian question (I) (see Case 7); Syrian and Lebanese
question (sce Case 2): Greek question: Ukrainian SSR
communication dated 24 August 1945 (see Case 10); Corfu
Channel question (see Casc 3); Egyptian question (sce Cases
4 and 24); Czechoslovak question (see Case 17); Complaint
of armed invasion of Taiwan (Formosa) (see Case 18); and
Anglo-Iranian Qil Company casc (see Case 26).

For the determination on the India-Pakistan question as
a dispute of the nature referred to in Article 34, see chapter
VI, p. 340.

® See statement by the President at the 562nd meeting (Case
26).
7 See Case 21. See also Case 10.

histories of questions on the borderline of the Council’s
competence provide the main subject matter of part
IV; but, by reason of the unity of the provisions of
Chapter VI of the Charter, related material will be
found in parts I and II.

The issues arising in the cases entered in part 1V
therefore relate only in minor degree to the real import
of the provisions of Articles 36-37 in the working
of the Council. Discussion has related rather to the sig-
nificance of the retention of questions on the list of
matters of which the Security Council is seized—dis-
cussion which has resulted from the qualification in
Articles 36-37 of the character of the disputes and
situations to which these Articles relate.® The willing-
ness of States to continue direct negotiations in con-
nexion with disputes allegedly not of sufficient conse-
quence for the maintenance of international peace and
security to warrant the intervention of the Council has
given rise to a second but related issue ; namely, the role
of the Council in relation to such negotiations. In this
connexion also the retention of matters on the agenda
has constituted a significant issue as a step indicative
of the concern of the Council with the progress and
outcome of such negotiations,®

On certain occasions stress has been laid on the spe-
cific and predominant concern of the Council in the
pacific settlement of disputes with the maintenance of
international peace and security.’® It is these issues
which assume prominence in the cases entered in part
1V. By reason of the general character of these prob-
lems, this part has been entitled: Consideration of the
provisions of Articles 36-38 and of Chapter VI in
general.

On certain occasions the question has arisen as to the
powers which the Council may exercise under Chapter
VI of the Charter. The question whether the Council
can, under Chapter VI of the Charter, make decisions
within the meaning of Article 25, has been raised
mainly in relation to Article 34; the observations on
this problem have mnot, however, been restricted to
Article 3411 The observations on these occasions re-
quire, however, to be considered within the context of
the stress laid on the need to base the action of the
Council on the promotion of agreement between the

parties.’? Also relevant in this connexion is the material

® Material on procedure regarding the retention of questions
on the list of matters is entered in chapter 1I, part IV. For
substantive discussion regarding the retention of guestions on
the agenda, see Cases 9 and 10 of this chapter; chapter 11,
Case 58, regarding the Corfu Channel question; chapter XII,
Case 20, for discussion on the retention of the Iranian ques-
tion ; and also theé further references in the following footnote.

¥ See Case 20. See also Case 2; Case 4 (together with chapter
1T, Case 59) and Case 25.

* Statements by the representative of Brazil: Case 23, and
also Case 4.

B See Cases 13, 14 and 15, and chapter XII, Case 25.

2 Reference may be mrade to the discussion on the powers of
the Council in the pacific settlement of disputes which arose
in connexion with the proposals by Australia (S/512, 193rd
meeting : p. 2174) and Poland (194th meeting: pp. 2203-2204)
for the establishment of a commission of arbitration to deal
with the Indonesian question (II), and similar discussion at a
later date in connexion with the functioning of the Committee
of Good Offices.

193rd meeting: United States, pp. 2177-2178,

194th meeting : United States, pp. 2203-2205.

323rd meeting : Belgium, p. 33.

326th meeting : France, pp. 21-22.

328th meeting : Belgiuny, p. 23; United Kingdom, pp. 17-18.
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bearing on the exercise by the Council of its powers
under Chapter VI of the Charter with a view to bring-
ing about the cessation of hostilities which will be found
in chapter XI, where it is entered by reason of its origin
in proposals put to the Council under Chapter VII of
the Charter.*® A specific problem as io the nature of the
measures falling within the scope of Article 36 arose in
connexion with the recommendations of the Sub-Com-
mittee on the Spanish question.™*

During consideration of the India-Pakistan question,
discussion took place on whether the Council, having
been seized of the question by both parties and having
based recommendations on conversations by the Presi-
dent with representatives of the parties, had been acting
under Article 38.1%

The consideration of steps for the pacific settlement
of disputes has, in respect of many questions before the
Council, centred on the encouragement by the Council
of negotiations between the parties. Incidental observa-
tions have been made, in connexion with draft resolu-
tions with this objective, regarding the transition from
Article 33 (2) to recommendation under Article 36 ;¢
but discussion of this nature has been exceptional. Prob-
lems ancillary to the promotion of negotiations between
the parties—such as the request for a report to the
Council on the outcome of negotiations, the inclusion of
a time schedule, the establishment of conditions to be
satisfied before the initiation of negotiations, the defini-
tion of bases of negotiation, or the account to be taken
of procedures incumbent on the parties by reason of
agreements between them—have been examined in the
light of the circumstances of each case and not as gen-
eral problems of procedure under the Charter. For this
reason such problems have not been regarded as ger-
mane to the Repertoire. In its reception to General
Assembly resolution 268 B (II1) of 28 April 1949, the
Council indeed gave general expression to its concern
to retain flexibility in the discharge of its functions in
connexion with the peaceful settlement of disputes.’”

Other discussion within the Council relating to pro-
cedures of pacific settlement has been concerned mainly
with the question of the composition and functioning of
committees or commissions proposed or established in
pursuance of the pacific settlement of disputes. Data
regarding the composition and termination of these
subsidiary organs will be found in chapter V, part I,
of the Repertoire. Information is also given regarding
the proposed composition of subsidiary organs pro-
posed but not established. For information regarding
their internal organization and procedure, and their
methods of operation, the series: “Organization and
Procedure of United Nations Commissions” should be
consulted,?®

Case 20. Tue IraniaN Question (I): In connexion
with decision of 30 January 1946 requesting
Iran and USSR to inform the Council of the
results of negotiations between them.

*# See chapter X1, Case 9.

" Case 22,

™ See statements by the representative of Colombia, 245th
meeting : pp. 115-116, and by the representative of the United
States, 304th meeting: p. 21. For conversations between the
Eresidsent and the representatives of India and Pakistan, see

ase 5.

*® Cf. Cases 3 and 23; see also Cases 4 and 5.

¥ See chapter I, Case 46.

® United Nations Publications, 1949-1950.X.

[Note: Since both parties were favourably inclined
to renewed efforts to settle the question by direct nego-
tiation, discussion centred on the manner in which the
Council might ensure the fulfilment of its own respon-
sibilities in connexion with the adoption of this proce-
dure.]

At the 3rd meeting on 28 January 1946, the President
(Australia) observed that this was the first occasion on
which the Council had been called upon to act under
Chapter VI of the Charter and that the proceedings
were likely to set a precedent for the future. The rep-
resentative of the USSR, after having outlined the ex-
changes which had preceded the submission of the ques-
tion to the Council, claimed that neither Articles 33, 34,
36 nor 37 were applicable in this case.?®

At the 5th meeting on 30 January, the representative
of Iran observed that Iran would be prepared to enter
into direct negotiations with the USSR if this pro-
cedure were recommended by the Council.2° He insisted
that the negotiations should proceed under the aegis
of the Council and that their progress and results should
be reported to the Council. Discussion ensued on the
relation between the direct negotiations to be under-
taken between the parties and the continuing respon-
sibility of the Council in respect of the dispute. The
representative of China maintained that, in view of the
willingness of the parties to negotiate, a recommenda-
tion by the Council on the procedure of negotiation was
not necessary. The President, speaking as the repre-
sentative of Australia, made the following statement:

“It is now clear that both parties have declared their
willingness to negotiate. When, however, the juris-
diction of the Council has been invoked, it is the
view of the Australian Government that the Council
should remain seized of the matter, so that it will be
in a position to deal with it again at any time it deems
appropriate. If, therefore, the Council agrees to defer
further consideration of this matter pending nego-
tiations between the parties, it is the view of my
Government that the Council should be kept informed
of the progress of these negotiations and, in par-
ticular, of the nature of any settlement arrived at
between the parties.

“An opportunity will then be given for any mem-
ber of the Council to raise such matters as he deemns
appropriate, and to bring any proposal before the
Council for its consideration. In this way, the world
at large will be kept fully informed of the results
of the negotiations . . .”

The representative of the United Kingdom submitted
a draft resolution the last paragraph of which included
a provision that the matter remain on the agenda.?* He
stated that the adoption of a resolution for settlement
by bilateral negotiation would not constitute the dis-
charge by the Council of its duty and that, until a
report on the results of negotiations was received, the
question should remain before the Council.

The representative of the USSR demurred that any
recommendation under Article 37 carried the implica-
tion of endangerment to the maintenance of interna-

¥ For texts of relevant statements see:

3rd meeting : President (Australia), p. 31; USSR, pp. 42-43.

5th meeting: President (Australia), p. 61; China, pp. 58-59;
Iran, pp. 48-49; France, p. 59; United Kingdom, pp. g)6, 66-67,
70; United States, p. 58; China, p. 58; USSR, pp. 65, 70.

® For discussion bearing on Article 33, see Case 1. For the
submission of the question, see chapter VIII, p. 300,

" 5th meeting: p. 64
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tional peace and security, Retention on the agenda, he
commented, conveyed this implication in veiled form.
In reply to a question by the representative of the
United ~ Kingdom, the representative of the USSR
stated that, if no results were achieved in the negotia-
tions, the question could again be discussed by the
Security Council in accordance with the terms of the
Charter. The representative of the Uhited Kingdom
then agreed to delete from his resolution the provision
that the matter remain on the agenda. Thus amended,
the draft resolution was adopted unanimously.*

Case 21,28 Tue Greek QuestioN: USSR commu-
nication dated 21 January 1946: In con-
nexion with decision of 6 February 1946
taking note of declarations made and views
expressed.

[Note: Discussion whether the question under con-
sideration was a situation within the meaning of Chapter
VI led to the closing of proceedings by presidential
statement.]

During the consideration by the Security Council of
the complaint of the USSR that the presence of United
Kingdom troops in Greece and the ensuing interference
in the internal affairs of that State was causing tension
fraught with grave consequences for the maintenance
of peace and security, at the 6th meeting on 1 February
1946, the representative of the United Kingdom replied
that the question was “an internal matter” for the
Greek Government in its relations with the Government
of the United Kingdom, since the United Kingdom
forces were present in Greece by agreement with the
Government ; and that he was unable to find any Article
of the Charter under which a “civil action” of that
kind could be brought before the Council, unless the
allegation was made that the presence of British forces
in Greece was endangering the peace of the world. The
representative of the United Kingdom requested a
“straight answer” to this question.

At the 7th meeting on 4 February 1946, the repre-
sentative of the United States expressed the view that
no reasonable grounds existed for the belief that the
presence of United Kingdom troops in Greece consti-
tuted a situation likely to endanger the maintenance
of international peace and security; that the Council
therefore would not be justified in making any finding
to that effect under Chapter VI of the Charter; and
that “without such a finding the Council has no author-
ity to recommend appropriate procedures or methods
of adjustment”.

At the same meeting the President, speaking as the
representative of Australia, concurred that action might
be taken by the Council only if there were a dispute the
continuance of which threatened the maintenance of
international peace and security. He proposed that the
question should be closed by means of a presidential
statement containing this affirmation,

At the 10th meeting on 6 February 1946, the repre-
sentative of the United Kingdom, having drawn atten-
tion to the views expressed by the representatives of the
United States, France, China, Poland, Egypt, Brazil

®5th meeting: p. 71. For text, see chapter VIII, p. 301.

® For texts of relevant statements see:

6th meeting: USSR, p. 74; United Kingdom, pp. 87-88.

7th meeting: President (Australia), pp. 116, 121; France,
p. 113; Poland, p. 116; United States, p. 111.

10th mreeting : United Kingdom, p. 170; USSR, p. 172.

and the Netherlands that the presence of United King-
dom troops in Greece did not constitute a situation
likely to endanger the maintenance of international
peace and security, withdrew his insistence on a formal
resolution to this effect. The matter was closed by
means of a presidential statement prepared by the rep-
resentatives of the United States and the USSR which
took note of the declarations made and views ex-
pressed.**

Case 225 THE SpaNIsH QUESTION: In connexion
with draft resolution to recommend that
the General Assembly pass a resolution
on severance of diplomatic relations with
the Franco régime : voted upon and rejected
on 18 June 1946.

[Note: The draft resolution based on the recommen-
dations of the Sub-Committee gave rise to the objection
that it was not proper indirectly to recommend one of
the sanctions provided for in Chapter VII, since the
Sub-Committee had come to the conclusion that Article
39 was not at present applicable. The answer was made
that the procedure of taking the matter to the General
Assembly under Article 36 differed from an order by
the Council under Chapter VII 2

The amendment to delete the recommendation re-
garding the severance of diplomatic relations was re-
jected, but the draft resolution as a whole was not
adopted. ]

The Sub-Committee on the Spanish question in its
report of 1 June 1946, found that “the present situation
in Spain, though not an existing threat within the mean-
ing of Article 39, is a situation the continuance of which
is in fact likely to endanger the maintenance of inter-
national peace and security”.

“The situation in Spain thus falls to be dealt with
by the Security Council under Chapter VI of the
Charter, which covers measures of peaceful settle-
ment and adjustment.

“28. The Security Council is empowered under
Article 36 to recommend appropriate procedures or
methods of adjustment of such a situation. It is not
vested with executive authority, as in the case of
Chapter VII, but it has the duty of devising methods
of adjustment adequate to meet the given situation.”

Accordingly, the Sub-Committee recommended, inter
alia :**

“. .. (b) The transniitting by the Security Coun-
cil to the General Assembly of the evidence and re-
ports of this Sub-Committee, together with the rec-
ommendation that unless the Franco régime is with-
drawn and the other conditions of political freedom
set out in the declaration are, in the opinion of the
General Assembly, fully satisfied, a resolution be
passed by the General Assembly recommending that
diplomatic relations with the Franco régime be ter-
minated forthwith by each Member of the United
Nations.”

* For text, see chapter VIII, p. 302.

* For texts of relevant statements sce:

45§h7meeting: Australia, p. 327; Egypt, p. 330; USSR, pp.
336-337.

46th meeting: Australia, pp. 352-353; United Kingdom, pp.
346-347,

# For discussion relating to Chapter VII of the Charter, see
chapter XI, Case 1; and in relation to Article 12, see chapter
VI, Case 1 (i).

’150/7151, O.R., 1st year, 1st series, Special Suppl., Rev. ed.,,
pp. 1U-11.
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At the 45th meeting on 13 June 1946, the representa-
tive of Australia, speaking as Chairman of the Sub-
Committee, stated that the Council, if it followed the
Sub-Committee’s recommendations, would exercise “its
power to recommend methods of adjustment or suitable
procedures, and to refer a matter to other organs of the
United Nations whenever the circumstances are thought
fit by the Security Council”,

Also at the 45th meeting, the Chairman of the Sub-
Committee submitted a draft resolution for the adop-
tion of the Sub-Committee’s recommendations, subject
to the addition to recommendation (b), after the words:
“each Member of the United Nations” of the following
provision: “or alternatively such other action be taken
as the General Assembly deems appropriate and effec-
tive under the circumstances prevailing at the time”.28

At the 46th meeting on 17 June, the United Kingdom
representative noted the admission of the Sub-Commit-
tee that “none of the series of enforcement measures set
out in Articles 41 and 42 can, at the present time, be
directed by the Security Council”, and expressed “grave
doubts as to the juridical validity” of the Council,
“having invoked Chapter V1", indirectly to recommend
“one of the so-called sanctions provided for in Chapter
VII of the Charter”, namely, the severance of diplo-
matic relations.

At the same meeting, the representative of the United
Kingdom also submitted an amendment to delete the
recommendation to the Assembly regarding a resolution
for the severance of diplomatic relations,?®

In reply, the representative of Australia, at the same
meeting, emphasized the difference between an order
by the Council, under Chapter VII, that diplomatic
relations be severed and a procedure, under Chapter
VI, taking “the matter to the supreme governing body
of the United Nations”. He contended that “procedures
aimed at somewhat analogous results” to those pursued
under Chapter VII could be adopted within the frame-
work of Chapter V1.

At the 47th meeting on 18 June, the United King-
dom amendment was rejected by 6 votes in favour, 2
against, with 3 abstentions.?° After separate votes had
been taken on each of the three recommendations, the
draft resolution as a whole was not adopted. There
were 9 votes in favour, 1 against (that of a permanent
member) and 1 abstention.3?

Case 2332 Tue CorrFu CHANNEL QUESTION: In con-
nexion with decision of 9 April 1947
recommending reference of the dispute to
the International Court of Justice.

[Note: In the course of discussion observations were
made on the circumstances in which the consideration
of a dispute by the Council was warranted, and the cir-
cumstances in which, in accordance with Article 36 (3),

*»45th meeting: p. 378.

®46th meeting: pp. 348-349.

% 47th meeting: p. 378.

#47th meeting: p. 379.

*For texts of relevant statements see:

111th meeting: Australia, p. 364; Poland, pp. 376-377.

120th meeting : Colombia, p. 549,

121st meeting : Colombia, p. 588.

125th meeting: Belgium, p, 650; Brazil, pp. 686-688; Poland,
¢ %g, Syria, p. 688; United Kingdonr, p. 685; United States,

127th meeting : Australia, pp. 722-723; China, p. 726; USSR,
pp. 724-726.

reference to the International Court of Justice was
appropriate.]3?

At the 107th meeting on 18 February 1947, the rep-
resentative of the United Kingdom requested a recom-
mendation by the Council under Article 36 of the
Charter.?* At the 120th meeting on 20 March 1947,
after presentation of the report of the sub-committee
to examine the evidence, the representative of the
United Kingdom submitted a draft resolution,* which,
as amended on the suggestion of the representatives of
France and the United States, read:

“The Security Council

€
.« .

_“l. Considers that the laying of mines in peace-
time without notification is nnjustified and an of-
fence against humanity;

“2. Finds that an unnotified minefield was laid in
the immediate vicinity of the Albanian coast, result-
ing in serious injury to two of His Majesty’s ships
with loss of life and injury to their crews; that this
minefield could not have been laid without the knowl-
edge of the Albanian authorities;

“3. Recommends that the United Kingdom and
Albanian Governments should settle the dispute on
the basis of the Council’s findings in paragraph 2
above, and that, in the event of failure to settle,
either party may apply to the Council for further
consideration of the matter;

“4. Resolves to retain this dispute on its agenda
until both parties certify that it has been settled to
their satisfaction.”

The draft resolution was rejected at the 122nd meet-
ing by 7 votes in favour, 2 against (one being that of
a permanent member) and 1 abstention, and one mem-
ber not participating in the vote.*

At the 125th meeting on 3 April, the representative
of the United Kingdom submitted a second draft reso-
lution®” to recommend the reference of the dispute to
the International Court of Justice.

At the 125th meeting, the representative of Brazil
made the following statement in support of the United
Kingdom draft resoclution:

“In the course of our extensive and repeated dis-
cussions, as well as in the interim report of the Sub-
Committee and in the consideration of the facts and
aspects of this case, the feeling gathered from what
was said, what was set forth, and the conclusion
reached, was that the Council was functioning at
times as a court of arbitration and at others as a
tribunal of justice,

“The Security Council is not and cannot be a
tribunal. It is par excellence the political and execu-
tive organ of the United Nations. Ours is not a
judicial function, nor do we meet here as interna-
tional judges. It would be hard otherwise to explain
why the International Court of Justice has been main-
tained and why its functions have been amplified at
San Francisco.

“Our functions have been well defined in the
Charter, and we can neither broaden them nor reduce

# For observations on Article 33, see Case 3.

8 See chapter VIII, p, 313, regarding the submrission of the
question,

#120th meeting: p. 567.

= 122nd meeting : p. 609.

¥ 125th meeting: pp. 685-686.
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them. Should misconception or misapplication bring
about an attempt to do so, the result will be practical
disarticulation of our Organization. While vesting
the Council with ample and even elastic functions,
the Charter circumscribed them within the provision
that they must be discharged in accordance with the
principles and purposes of the United Nations. What-
ever the nature of a dispute, it can become the object
of the Council’s consideration only if its continuance
is likely to endanger the maintenance of international
peace and security.

. .. it is beyond doubt that, even in taking into
consideration a dispute or a situation likely to en-
danger peace and security, the Council has no power
to judge but only to investigate and to recommend
appropriate procedures or methods of adjustment.
In the examination of disputes and situations, the
Council is not restricted, as a court or tribunal would
be, to the consideration of proofs, facts, circum-
stances, and laws. Our function is political, not judi-
cial. Our consideration of a dispute or situation
should limit itself to that part of the one or the other
which may endanger the maintenance of international
peace and security, Qur attributions, therefore, pre-
clude the consideration of any other disputes or sit-
uations, under penalty of the enlargement of our
competence beyond the limits fixed by the Charter.
‘.. .1it is not our function to conciliate parties, to
harmonize differences, to negotiate understandings,
to arbitrate disputes, to pronounce sentence. We act
principally to protect and ensure international peace
and security, whenever these are threatened. We have
no powers to condemn or to absolve. Qur decisions
are based exclusively on the interests of international
peace and security, and not on other considerations.
It is not our prerogative either to punish or fail to
punish, to listen to prosecution and defence, or finally,
like a body of international jurymen to deliver a
verdict.

“The hope of the Brazilian delegation is, there-
fore, that in the future the Council will admit for
consideration, after the peaceful resources recom-
mended in Article 33 are exhausted, only those dis-
putes whose continuance is likely to endanger inter-
national peace and security, provided such menace
is ascertained by previous investigation.

“For these reasons, we give our full support to the
resolution now before us, and we hope that in the
future, when dealing with similar cases, the Council
will bear in mind the provisions of Article 36, and
refer such disputes, from the beginning, to the Inter-
national Court of Justice.”

At the 127th meeting on 9 April 1947, the represen-
tative of Australia stated:

“What ... does the resolution propose? The reso-
lution asks that the matter be referred to the Inter-
national Court of Justice. However, the representa-
tive of Albania says that we did not have sufficient
proof and that we did not give due regard to the
evidence. But the International Court of Justice can
do very fully the very things we were not able to do
here. It can collect additional evidence and, parti-
cularly in the oral hearings provided under Article
43, it can call in witnesses, experts, counsel and ad-
vocates, It can obtain material witnesses for exam-
ination and cross-examination so that justice shall
be done.”

At the same meeting, the representative of the USSR
stated :

“ .. 1 think T must express a negative attitude
to Sir Alexander Cadogan’s proposal which was
submitted to us in draft form at the last meeting of
the Security Council. Albania is innocent of the
crime with which it is charged by the representative
of the United Kingdom. We have no justification,
therefore, for dragging Albania before the Interna-
tional Court of Justice because, in order to bring
any country before the International Court of Jus-
tice, some sort of justification is necessary”.

At the 127th meeting, the United Kingdom draft
resolution was adopted.®®

Cask 243 Tue Ecyprian QuesTioN: In connexion
with the draft resolution submitted by the
representative of Brazil for the settlement
of the dispute Letween the parties by peace-
ful means of their own choice: voted upon
and rejected on 28 August 1947,

[Note: An amendment to the draft resolution gave
rise to observations regarding the appropriateness of
recommending the reference of a specific aspect of the
question to the International Court of Justice.]

At the 189th meeting on 20 August 1947, the repre-
sentative of Belgium submitted an amendment*° to the
Brazilian draft resolution to specify among the peace-
ful means available to the disputants reference of
disputes concerning the validity of the Anglo-Egyptian
Treaty of 1936 to the International Court of Justice.

The representative of Brazil stated that, while his
delegation had no substantial objections, it saw a dis-
advantage in the amendment since it would single out
the legal aspect of the question. The amendment might
convey the impression that the Council was inclined to
agree with the view that the validity of the Treaty was
the sole issue before it. The representative of Syria
held that the question before the Council could not be
deemed a legal dispute and that, therefore, the Belgian
amendment had no place in the present case. He stated:

“It would not be wise to overlook the legitimate
wishes of Member States to live freely within their
borders. We are concerned with a strategic area,
surrounded by millions who share the feelings of its
people and sympathize with their national aspira-
tions. The validity or non-validity of the Treaty, in
the face of the existing threat to peace, may be
termed purely academic. When the presence of for-
eign forces in the homeland of a Member State con-
stitutes a menace to international peace and security
and prejudices the sacred principles of sovereign
equality, it is to be considered as conflicting with
the provisions of the Charter. Such a dispute can-
not be deemed a legal dispute to be judged by the

International Court of Justice under Article 36, para-

graph 3, of the Charter. The Court may be seized

of disputes which are exclusively legal, but it has

®127th meeting: p. 727. For text, see chapter VIII, pp.

313-314,
* For texts of relevant statements see:
189th meeting : Belgium, p. 2115; United Kingdom, p. 2113.
193rd meeting: Egypt, p. 2166; United Kingdom, p. 2169.
196th meeting: President (Syria), pp. 2242-2243; Belgium,
p. 2252; Brazil, pp. 2235-2236; United Kingdom, pp. 2252-2253.
198th meeting : France, pp. 2291-2292.
See also Case 4 for statemrents regarding recourse to Article

33.
+ 189th meeting : p. 2115,
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no jurisdiction in political disputes. Therefore, I be-
lieve the Belgian amendment has no place in the
present case.”

The representative of Egypt* considered that the
amendment would serve no useful purpose, since Arti-
cle 33 included judicial settlement in its enumeration.
The representative of the United Kingdom urged ac-
ceptance of the Belgian amendment as in accordance
with Article 36, paragraph 3, of the Charter. He stated :

“The Council has not formally pronounced on this
Egyptian contention because, as I understand the
matter, without passing on the merits of the case or
on the duties and obligations of the parties in conse-
quence of the Treaty of 1936, it has accepted the
view, so clearly expressed by the representative of
Brazil, that, in the face of a situation which presents
no immediate danger to iuternational peace, it is not
justified in taking any action in the matter, but rather
that it should invite both Governments to resume di-
rect negotiations with a view to peaceful settlement
in accordance with traditional methods of interna-
tional law. The Belgian amendment would consti-
tute an expression of opinion by this Council that
any question concerning the validity of this Treaty
is a legal question, and that recourse to the Inter-
national Court of Justice is the proper method of
settling it.”

At the 198th meeting on 28 August 1947, the Bel-

gian amendment was rejected.

Case 254 TrHe INpoNESIAN QuEestion (1)

[Note: In the circunistances of the question the as-
sistance offered to the parties by the Council rested on
the concept of good offices, which was at one stage re-
lated by a representative on the Council to Article 38.]

At the 172nd meeting on 1 August 1947, in the dis-
cussion of the Australian draft resolution*? to call upon
the Netherlands and the Republic of Indonesia, under
Article 40 of the Charter, to cease hostilities and to
settle their disputes by arbitration, the representative
of the Netherlands* stated that his Government warmly
welcomed the offer of good offices made by the Gov-
ernment of the United States on 31 July 1947. The
representative of the United Kingdom observed that
not Article 39, but Articles 34 and 35 were applicable
to the case, ‘“not as a dispute” between the Netherlands
and the Indonesian Republic, but because the fighting
in progress might well create “a situation leading to
international friction”. He continued :

“If the members of the Security Council are in
agreement, it would seem to my delegation that this
Council, instead of proceeding on the lines of the

“ For texts of relevant statements see :

171st meeting : United Siates, p. 1648.

172nd meeting: Netherlands, p. 1655; United Kingdom, pp.
1656-1657 ; United States, pp. 1657-1658.

178th meeting : Australia, p. 1854.

184th meeting : Indonesia, p, 2003.

187th meeting: United States, pp. 2068-2069.

194th meeting : United States, pp. 2200-2201, 2203-2205.

213th meeting : United States, pp. 2602-2603.

217th meeting: Brazil, pp. 26022693,

247th mecting: Netherlands, pp. 151-152. Australia, member
of the Committee of Good Offices, pp. 145-149,

249th meeting: USSR, pp. 175-187.

251st meeting : United States, pp. 211-212.

“* For text, see chapter VIII, p. 316; for discussion in relation
to Article 39, see chapter XI, Case 4, and in relation to Article
2 (7), see chapter XII, Case 7

Australian proposal, should take note of this offer
of good offices and leave the question on the list of
matters of which the Council is seized, so that in due
course, and as soon as possible, we may receive a
report on all developments.”

By the decision of 1 August 1947, the Security
Council called upon the parties to “settle their disputes
by arbitration or by other peaceful means and keep
the Security Council informed about the progress of
the settlement” 3

At the 178th meeting on 7 August 1947, the repre-
sentative of Australia indicated that his Government
would be prepared to act jointly with the United States
Government in the capacity of mediator and arbitra-
tor. The representative of the Republic of Indonesia*
at the 184th meeting on 14 August announced that his
Government accepted the United States offer of good
offices and Australia’s mediation or arbitration. At the
187th meeting on 19 August, the representative of the
United States indicated that his Government’s offer of
good offices had been an attempt to implement the
cease-fire resolution within the spirit of Article 33. He
added that, from a legal point of view, a distinction
might well be drawn between the two aspects of the
question—the cessation of hostilities, and the final
peaceful settlement.

_ By the decision of 25 August 1947, the Security
Council tendered its good offices and expressed its
readiness to assist in the settlement of the dispute
through a committee of the Council.** In introducing
the resolution, the representative of the United States
observed that the question of competence would not
arise in the exercise of good offices, since the services
of the Council would be rendered upon the express
request of the parties themselves.

At the 213th meeting on 22 October, the representa-
tive of the United States indicated that, since no at-
tempt had been made by the parties to reach an agree-
ment for the cessation of hostilities, the Committee of
Good Offices should give its aid in this respect. At the
217th meeting on 31 October, the representative of
Brazil expressed the view that the proposed task was
within the competence of the Committee of Good
Offices, since the Committee could not achieve its essen-
tial function of bringing the parties to a final settle-
ment of the dispute without first securing the complete
cessation of hostilities. By the decision of 1 November
1947, the Council called upon the parties to consult with
each other as to the means to be employed to give effect
to the cease-fire resolution and requested the Commit-
tee of Good Offices to assist the parties in reaching an
agreement.*> On 17 January 1948, the Chairman of the
Committee of Good Offices informed the President of
the Council that the parties would that day sign a truce
agreement and an agreement on political principles
which would serve as a basis for discussion in the
settlement of the dispute.

At the 247th meeting on 17 February 1948, in re-
viewing the work of the Committee of Good Offices,
the representative of Australia on the Committee, who
had been invited to the Council table, observed that he
felt that, in the future, the Committee should make
public its suggestions to the parties without necessarily

“ For text, see chapter VIII, p. 316,

“For text, see chapter VII], p. 317.

* For text, see chapter VIII, p. 318.
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waiting for both parties to invite it to do so. The rep-
resentative of the Netherlands observed that the Com-
mittee could vary its procedure, but could not change
its nature as a committee of good offices. At the 24%th
meeting on 18 February 1948, the representative of the
USSR expressed criticism of the work of the Consular
Commission and of the Committee of Good Offices,
which, he contended, had not been an organ of the Se-
curity Council. At the 251st meeting on 21 February,
the representative of the United States made the fol-
lowing statement on the status of the Committee of
Good Offices:

“The Charter of the United Nations contemplates
that the solutions of controversies between parties
will be arrived at by their independent negotiation,
unassisted ; by negotiation, assisted by the Security
Council, as in the present case; or by recommenda-
tions of the Security Council in which the parties
could acquiesce, even though they could not come to
an original agreement upon them . . .

“I wish to state my view of the situation with re-
spect to the Security Council Committee of Good
Offices.”

Referring to the resclutions of 1 August and 25
August 1947, the representative of the United States
continued :

“There are two notable points in these two resolu-
tions which I have cited. One point is the use of
the verb ‘assist’ in the resolution of 25 August 1947.
The word ‘assist’ is not a passive word but a word
of action. This should be interpreted with reference
to the objective, which is the pacific settlement not
of one dispute but of all of the disputes. The word
‘disputes’ occurs twice, as I have indicated to the
members of the Security Council. The resolution of
1 August, paragraph (b), says ‘to settle their dis-
putes . ..’; and the resolution of 25 August, section
I1, says ‘assist in the pacific settlement of their dis-
pute in accordance with paragraph (b) . ... There-
fore, the two must be considered together,

“Each party to this dispute named one member to
the Committee of Good Offices, and the Committee
so chosen selected the third member. Thus, we are
in the situation which falls under Article 38 of the
Charter, where the same authority prevails in the
Security Council as would have prevailed if the
parties had submitted their request to the Security
Council before it passed these resolutions.

“Therefore, the foundation of the power of the
Committee of Good Offices is the agreement of the
parties, which is, in effect, the request by them to
have specific terms of reference recommended by
the Security Council. The Committee of Good Offices
is the hand of the Security Council.”

After further discussion on the right of the Com-
mittee of Good Offices to make suggestions to the par-
ties, the Council adopted the decision of 28 February
1948 whereby it maintained its offer of good offices.*®

Case 2647 Tne AngLo-IraNian O CoMmpany Case

[Note: The question arose whether the matter con-
stituted a dispute of the character envisaged in Article

“ For text, see chapter VIII, p. 319.
“ For texts of relevant statements see:
559th meeting: China, p. 21; India, pp. 15-17; Yugoslavia,

pp. 17-19.
562nd meeting: President (Brazil), p. 2; Ecuador, pp. 7-9.

34 and of the appropriate course for the Council to
follow in the circumstances.]*®

In the draft resolution® appended to the letter of
submission to the Security Council, the United Kingdom
concentrated attention upon the request to the Council
to call upon the Government of Iran to act in all re-
spects in conformity with the provisional measures
indicated by the Court. Consequent upon the ex-
pulsion from Iran of the remaining Anglo-Iranian Oil
Company staff, contrary to the provisional measures
in question, the revised draft resolution submitted by
the United Kingdom at the 560th meeting on 15 Oc-
tober 19515 recited in the preamble that “a dispute
has arisen between the Government of the United
Kingdom and the Government of Iran regarding the
oil installations in Iran, the continuance of which dis-
pute is likely to threaten the maintenance of inter-
national peace and security”. The operative clauses
provided:

“The Security Council,
“Calls for:

“1. The resumption of negotiations at the earliest
practicable moment in order to make further efforts
to resolve the differences between the parties in
accordance with the principles of the provisional
measures indicated by the International Court of
Justice unless mutually agreeable arrangements are
made consistent with the Purposes and Principles of
the United Nations Charter;

“2. The avoidance of any action which would
have the effect of further aggravating the situation
or prejudicing the rights, claims or positions of the
parties concerned.”

In the consideration of the draft resolution, the rep-
resentative of the United States affirmed that the ques-
tion was a dispute within the meaning of Chapter VL.
Accordingly, the representative of the United States
expressed his willingness to support the dratt resolu-
tion. The provisions in the draft resolution concerning
the provisional measures of the Court were deleted on
the "proposal of the representatives of India and
Yugoslavia on the grounds that in this respect the com-
petence of the Council was in doubt. The representa-
tives of Ecuador and China expressed the view that
the question was not a dispute of a character likely to
threaten the maintenance of international peace and
security. The representative of Ecuador questioned
whether the Council was empowered under Article 24,
paragraph 1, or Article 25 of the Charter “to make
recommendations in cases where there is no dispute be-
tween two States, or where the dispute or situation does
not constitute a threat to the peace”. The representa-
tive of Ecuador concluded that the Council was not
competent in this case to make recommendations “of
the kind mentioned in Chapter VI”. Accordingly, he
objected to the phrase “calls upon” in the United
Kingdom draft resolution on the ground that such
phraseology, de=-ived from the Charter, conveyed the
implication that the Council had competence in the
matter. The representative of China observed that, if

“On the claim of domestic jurisdiction, see chapter XII,
Case 19; and on the qu:stion of the competence of the Council
under Article 94, see chapter VI, Case 29.

© S/2358, O.R. Suppl. for Oct., Nov., Dec. 1951, pp. 2-3.

5"35,"‘2358/Rev.1; O.R., Suppl. for Oct., Novw., Dec. 1951,
pp. 3-4.
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the Council were not competent, the draft resolution
should be “framed to render what we might call ‘the
friendly services’ of the Security Council”. The rep-
resentatives of Ecuador and China accordingly pro-
posed that the Council should advise, and not call for,
the resumption of negotiations in order to avoid the
implication of the latter phrase that the Council had
“a certain authority over this dispute”,

At the 562nd meeting on 17 October 1951, when sum-
marizing the draft resolutions before the Council with
a view to indicating the appropriate procedure in cir-
cumstances in which the competence of the Council
was questioned, the President (Brazil) drew attention
to the statement which the President (Syria) had

made at the 172nd meeting on 1 August 1947, and
added:

“Such an approach to the question of competence
recognizes that the Council will not be able to de-
termine whether it is competent or not to deal with
the specific question on its agenda unless it has
thoroughly investigated the matter and is actually
called upon to decide on any particular course of
action under the Charter. This derives from the
fact that, before the question of competence is de-
cided, the Security Council still has the power to
call upon the parties to seek, of their own accord, a
peacetful settlement of their dispute.”

The United Kingdom draft resolution was not put
to the vote.



