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INTRODUCTORY NOTE

As 1n the previous volumes of the Repertoire, the
criterion for inclusion of material in the present
chapter 1s the occurrence of discussion 1n the Council
directed to the text of Articles 33-38 or Chapter VI
of the Charter. Thus, chapter X does not cover all
the activities of the Council in the pacific settlement
of disputes, for the debates preceding the major
decisions of the Council in this field have dealt
almost exclusively with the actual 1ssues before the
Council and the relative merits of measures proposed
without discussion regarding the juridical problem of
their relation to the provisions of the Charter. For
a guide to the decisions of the Council in the pacific
settlement of disputes, the reader should turn to the
appropriate sub-headings of the Analytical Table of
Measures adopted by the Security Council Y/

The material 1in this chapter constitutes only part
of the material relevant to the examination of the
operation of the Council under Chapter VI of the
Charter, since the procedures of the Council re-
viewed 1n chapters I-VI, where they relate to the
consideration of disputes and situations, would fall
to be regarded as integral to the application of
Chapter VI of the Charter. Chapter X 1s limited to
presenting the instances of deliberate consideration
by the Council of the relation of its proceedings or
of measures proposed to the text of Chapter VI,

The case histories on each question require to be
examined within the context of the chain of proceed-
ings on the question presented 1n chapter VIIL

CHAPTER VI OF THE CHARTER. PACIFIC SET-
TLEMENT OF DISPUTES

Article 33

"1, The parties to any dispute, the continuance
of which is likely to endanger the maintenance of
international peace and security, shall, first of all,
seek a solution by negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements, or other
peaceful means of their own choice,

"2, The Security Council shall, when 1t deems neces-
sary, call upon the parties to settle their dispute
by such means."

Article 34

"The Security Council may investigate any dispute,
or any situation which might lead tfo international
friction or give rise to a dispute, 1n order to de-
termine whether the continuance of the dispute or
situation 1s likely to endanger the maintenance of
international peace and security,"”

L/ Chapter VvIil, pp. 147-150,

Article 35

"]1. Any Member of the United Nations may bring
any dispute, or any situation of the nature referred
to m Article 34, to the attention of the Security
Council or of the General Assembly.

"9 A state which 18 not a Member of the United
Nations may bring to the attention of the Security
Council or of the General Assembly any dispute fo
which 1t 1s a party if i1t accepts 1n advance, for the
purposes of the dispute, the obligations of pacific
settlement provided 1n the present Charter.

"3. The proceedings of the General Assembly in
respect of matters brought to 1its attention under
this Article will be subject to the provisions of
Articles 11 and 12."

Article 36

"1, The Security Council may, at any stage of a
dispute of the nature referred to in Article 33 or
of a situation of like nature, recommend appropriate
procedures or methods of adjustment.

"2, The Security Council should take into considera-
tion any procedures for the settlement of the dispute
which have already been adopted by the parties.

"3 In making recommendations under this Article
the Security Council should also take into considera-
tion that legal disputes should as a general rule be
referred by the parties to the International Court of
Justice 1n accordance with the provisions of the
Statute of the Court.”

Article 37

"1, Should the parties to a dispute of the nature
referred to in Article 33 fail to settle 1t by the means
indicated 1n that Article, they shall refer it to the
Security Councul,

"2. If the Security Council deems that the continuance
of the dispute 1s 1n fact likely to endanger the main-
tenance of international peace and security, it shall
decide whether to take action under Article 36 or
to recommend such terms of settlement as it may
consider appropriate,”

Article 38

"Without prejudice to the provisions of Articles 33
to 37, the Security Council may, if all the parties
to any dispute so request, make recommendations
to the parties with a view to a pacific settlement
of the dispute.”
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Chapter X. Consideration of Chapter VI of the Charter .

Part |

CONSIDERATION OF THE PROVISIONS OF ARTICLE 33 OF THE CHARTER

NOTE

During the period covered by this Supplement, the
pror efforts to seek a peaceful solution made by
States submitting a dispule or a situation to the
Security Council have been indicated in the initial
communications, though Article 33 has not been ex-
pressly cited 1n any of them.%/ In statements before
the Council, the States concerned have drawn attention
to the stage reached in efforts towards a settlement
as evidence of the necessity for taking or not taking
action under Chapter VI The contentions advanced
have centred on:

(1) The allegation of refusal fo enter into or resume
negotiations.3/

(2) The allegation of failure to reach a satisfactory
settlement through negotiation,%/

(3) The allegation of refusal of proper recourse
to procedures of settlement stipulated by special
agreement binding on the parties. 5/

(4) The allegation that the emergence of a threat
to the peace precluded further recourse to the means
of settlement presented by Article 33.%

The case histories in part I of the present chapter
provide an indication of the views taken by the Council
i 1ts decisions, or by the Council members or
invited representatives in their discussions, with
regard to the discharge of obligations for peaceful
settlement of disputes in accordance with Article 33,
In one instance, after notingthe disappointment caused
by the failure of the Summit Conference of May 1960,
the Council recommended that the Governments con-
cerned seek a golution to existing international

2/ Argentina, Ceylon, Ecuador and Tunisiaintheir letter dated 23 May
1960, S/4323 (submutted together with a draft resolution which noted
with regret the lack of success of the meeting of the Heads of Govern~
ment of France, the Umted Kingdom, the United States and the USSR}
{O,R., 15th year, Suppl. for April-June 1960, pp. 13-14], Argentina
1n explanatory memorandum to its letter dated 15 june 1960, S/4336,
and Israel in its letters dated 21 June 1960, S/4341 and $/4342 (1bid,,
pp. 27-28, 29-30, 30-33) in connexion with the Eichmann case, jordan
in explanatory memorandum to its letter dated 1 April 1961, $/4777
[O.R., 16th year, Suppl. for April-June 1961, pp. 1-2] in connexion with
the Palestine question, Tunisia in explanatory memorandum to its
letter dated 20 July 1961, 5/4862, and France 1n notes verbales trans~
mitted with 1ts letter dated 20 July 1961, S/4864 [O.R., 16th year,
Suppl. for July-Sept, 1961, pp. 7-9, 11~14] in connexion with the com-
plaint by Tumsia, Israel in us letters dated 20 August 1963, S/539%4,
and 21 August 1963, $/5396 [O.R., 18th year, Suppl. for July-Sept. 1963,
pp. 76-77, 78-82] 1in conmexion with the Palestine question, Algeria,
Burundi, Cameroon, Central African Republic, Congo (Brazzaville),
Congo (Leopoldville), Dahomey, Ethiopia, Gabon, Ghana, Guinea,
Ivory Coast, Liberia, Madagascar, Mali, Mauritama, Morocco, Niger,
Nigeria, Rwanda, Senegal, Sierra Leone, Somalia, Sudan, Togo, Tunisia,
Uganda, United Arab Republic and Upper Volta in their letter dated
13 November 1963, S/5460, requesting that the Council be convened
to consider the report of the Secretary-General, S/5448 and Add.1-3,
where reference was made to exploratory conversations between
representatives of certain African States and Portugal, in connexion
with the situation in territories in Africa under Portuguese adminis-
tration [O.R., 18th year, Suppl. for Oct.-Dec. 1963, pp. 94-95].

3/ See Cases 2,3 and 6.
4/ See Cases 1 and 9,
5/ see Case 6.

5/ See Case 8.

problems by negotiation or other peaceful means,
as provided in the Charter.7/ In another instance,
after statements were made 1n the Council asserting
that, under Article 33, the parties should seek so-
lutions by the most direct means, including resort
to regional bodies, the Council, basing itself on
Article 33, among other Charter Articles, decided
to adjourn its consideration of the question pending
the receipt of a report from the regional agency
where the matter was being considered & On one
occasion, one of the parties concerned, while stating
that it had no objection to undertaking direct nego-
tiations, rejected the suggestion to resort to media-
tion or arbitration as adequate means of peaceful
settlement of the 1issues involved.2/ In another in-
stance, one of the parties concerned suggested ef-
forts at peaceful settlement through direct negotia-
tlons or investigation. However, since mutual consent
of the parties appeared to be lacking, the Council
proceeded to decide on the substance of the question, 1%/
On another occasion, after two permanent members
and two other members of the Council had expressed
willingness tonegotiate, the Acting Secretary~General,
at the request of a large number of Member States,
had offered to make himself available for whatever
assistance he could give to facilitate negotiations.
The Council adjourned without voting on the draft
resolutions before 1t, having taken cognizance of the
favourable response to the Acting Secretary-General's
mmtiative, 11/

One 1nstance 1s recorded when one of the parties
involved made an unsuccessful attempt to have the
Security Council request an advisory opinion of the
International Court of Justice concerning certain
decisions taken by an organ of a regional agency,
and, pending the advisory opinion, to have the Council
suspend these decisions.!2/

On another occasion,l3/ numerous references were
made in the Council to "direct contacts" and "nego-
tiations" which had taken place, upon the mnitiative
and in the presence of the Secretary-General,ﬁ/
between the representatives of Portugal and of some
African Member States. In the discussion, Article 33
and the procedures of "negotiations™ and "conciliation"
were mentioned but no constitutional 1ssue was raised
1n this respect.

7/ See Case 1.

8/ See Case 2,

9/ See Case 6.

10/ See Case 8.

11/ see Case 7.

12/ gee chapter VIII: Letter of 8 March 1962 from the representative
of Cuba concerning the Punta del Este decisions, pp. 199-201,

13/ In connexion with the situation in territories in Africa under
Portuguese admimstration, for texts of relevant statements, see:
chapter I, Case 52, and chapter VIII, pp. 209-213,

14/ See the Secretary-General's report to the Security Council,
5/5448 and Add.1-3, O.R., 18th year, Suppl. for Oct.-Dec. 1963,
pp. 55-86.
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During the period under review, observations were
made 1n the Council!¥ with regard to the relationship
of the obligation to seek a peaceful settlementthrough
direct negotiations, and the General Assembly reso-
lutions on decolonization as a basis for such a set-
tlement During the discussions, statements were
made regarding the obligation of the parties to ne-
gotiate on the basis of the principles of the Charter.

Part IV of the present chapter also icludes ob-~
servations by members of the Council favouring
negotiations belween the parties and the steps taken
by the Council to assist them in reaching agreement
on means of overcoming impediments {o the operation
of previously agreed procedures for dealing with
the matters in dispute. Thus, for example, 1n con-
nexion with the complamnts by Cuba, the USSR and
the United States, and in connexion with the reports
of the Secretary-General concerning Yemen, the
Council reacted favourably to the initiatives by the
Secretary-General in making available to the parties
the services of his office.

CASE 1.1 LETTER OF 23 MAY 1960 FROM THE
REPRESENTATIVES OF ARGENTINA, CEYLON,
ECUADOR AND TUNISIA: In connexion with the
draft resolution submitted by the aforementioned
States: voted upon and adopted on 27 May 1960

[Note: During the discussion references were made
to the provisions of the draft resolution and the
need for Governments to seek a solution to wnterna-
tional problems by negotiation, which was a specific
obligation under Article 33 of the Charter.]

At the 861lst meeting on 26 May 1960, the repre~
sentatives of Argentina, Ceylon, Ecuador and Tumsia
submitted a draft resolutionl’/ whereby:

"The Security Council,

"

"Being convinced of the necessity to make every
effort to restore and strengthen mnternational good
will and confidence, based on the established prin-
ciples of international law,

"

"1. Recommends to the Governments concerned
to seek solutions of existing international problems
by negotiation or other peaceful means as provided
in the Charter of the United Nations;

" i

The representative of Tunisia stated that it was
most important for the Council to strive for the
relaxation of international tensions, to foster the
restoration of confidence, to recommend negotiation
and settlements by peaceful means, to work un-

15/ See statements by India in connexion with the complaint by
Portugal concerning Goa, Case 5, by Senegal 1n connexion with its
complaint against Portugal, Case 8, and by several African invited
representatives 1n connexion with the situation 1n territories in
Africa under Portuguese admimstration, see chapter VIII, pp. 211-212,

16/ For texts of relevant staiements, see

861st meeting* Argentina, para. 40, Ceylon (President), paras. 61-63;
Italy, paras. 77-78, Tunisia, para. 11, USSR, paras. 108, 111, 116,

863rd meeting: Ecuador, paras. 6, 7,

17/ 574323, O.R., 15th year, Suppl. for April-June 1960, pp. 13-14.

remittingly for international peace and securify and
to make a solemn appeal for co-operation and harmony
on the basis of the principles of the Charter.

The representative of Argentina pointed out that
the draft resolufion co-sponsored by his delegation
had been phrased in such a way as to dissociate
1ts aim from other issues which already had been
considered by the Council and which might revive
controversy.

The President, speaking as the representative of
Ceylon, observed that the only thing the Council
could do at that stage was to encourage the four
Great Powers to use the Unmited Nations and its
various organs to restore harmony and good will
and to appeal to them to resume discussions,

The representative of Italy called attention fo the
fact that under Article 33 of the Charter recourse
to negotiation was a specific obligation of Member
States which could not be ignored without violating
the letter and spirit of the Charter. The draft resolu-
tion, 1n operative paragraph 3, he observed, speci-
fically dicated some of the fields which should be
covered by negotiations.

The representative of the USSR stated that while
the main idea embodied in the joint draft resolution—
namely the need to facilitate negotiations between
the Great Powers—was a good one, it would have
been better if the appeal to negotiate were addressed
to those who were disrupting negotiations or making
them impossible,

At the 863rd meeting on 27 May 1960, the repre-
sentative of Ecuador remarked that "... in an effort
to reach the greatest pogsible measure of agreement
in the Council ,.." the sponsors were submitting
a revised draft 1/

The revised draft resolution as proposed by Ar-
gentina, Ceylon, Ecuador and Tunisia was adopted
by 9 votes i favour with 2 abstentions.12/

CASE 2.2% COMPLAINT BY CUBA (LETTER OF
11 JULY 1960). In connexion with the draft resolu-~
tion submitted by Argentina and Ecuador: voted
upon and adopted on 19 July 1960

[Note: During the discussion it was asserted that
under Article 33, Members of the United Nations who
were parties to a dispute which threatened the main-
tenance of international peace and security should
seek first of all sclutions by the most direct peaceful
means, 1including resort to regional agencies or
arrangements, before appealing to the United Nations.
Since discussions were 1n progress in the Organiza-
tion of American States, the Council should encourage
a pacific settlement through the regional body.2Y]

18/ 5/4323 /Rev.2, same text as S/4328, 863rd meeting; paras. 6-11.

19/ S/4328, O.R., 15th year, Suppl. for April-June 1960, pp. 20-23.
863rd meeting* para. 48, See also chapter XII, case 4.

20/ For texts of relevant statements, see:

874th meeting: President (Ecuador), paras. 145, 152, 154, 155, Argen~
tina, paras, 131-143, Cuba*, paras. 87~93, United States, paras. 99-102,

875th meeting® Ceylon, paras. 28-30; France, paras, 21-22, Italy,
paras. 6, 10, Tumsia, paras. 39-41, United Kingdom, para. 63,

876th meeting* USSR, paras. 102, 106, 107,

21/ For a discussion of the competence of the Council, see chapter XII,
Case 24.
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At the 874th meefing on 18 July 1960, the represent-
ative of Cuba* recalled his Government's readiness
to settle all differences with the United States through
normal diplomatic channels in spite of that Gov-
ernment's refusal to negotiate,

In reply, the representative of the United States
stated that as a result of the Cuban refusal to enter
into direct negotiations, the matter was being con-
sidered by the Organization of American States.

At the same meeting, Argenfina and Ecuador sub-
mitted a draft resolution 2% under which:

"The Security Council,

"

"Taking 1nto account the provisions of Articles
24, 33, 34, 35, 36, 52 and 103 of the Charter of the
United Nations,

"

"Considering that 1t 1s the obligation of all
Members of the United Nations to settle their
mternational disputes by negotiation and other
peaceful means in such a manner that international
peace and security and justice are not endangered,

L
o

"1, Decides to adjourn the consideration of thig
question pending the receipt of a report from the
Organization of American States;

"2. Invites the members of the Organization of
American States to lend their assistance towards
the achievement of a peaceful solution of the
present situation m accordance with the purposes
and principles of the Charter of the United Nations;

" 1
v 08

The representative of Argentina advanced the view
that since the regional organization had already taken
cognizance of the matter i1t was both desirable and
practicable to await the results of 1ts action and
ascertain its pomnt of view., This was the reason for
operative paragraph 1 of the draft resolution.

The President, speaking as the representative of
Ecuador, observed that the Security Council had been
called upon to exert a conciliatory influence de-
signed primarily to lessen and not to aggravate
existing tensions. He added that the draft resolution
was based on the premise that it was juridically
correct and politically advisable to try to solve
through regional bodies those disputes which could
be dealt with by regional action, and that "the Se-
curity Council 1s ... required, legally and politi-
cally, to encourage the development of pacific set-
tlement of local disputes through regional arrange-
ments or agencies”. This meant that "when there 1s
a case appropriate for regional action the Council
should recommend this course, or at any rate seek
a report from the regional body concerned before
taking any decisions itself",

At the 875th meeting on 18 July 1960, the repre-
senfative of Italy asserted that the Charter of the

22/ 574392, same text as 5/4395, O.R., 15th year, Suppl. for July-

Sept. 1960, pp, 29-30,

United Nations specified recourse to regional or-
ganizations., Therefore, 1n suspending consideration
of the question, the Council would 1 no way shun
its responsibilities, but would reserve a final pro-
nouncement, 1f need be, unfil such time as the meas-
ures for a solution through regional arrangements
would have been explored, in accordance with Ar-
ticle 33 of the Charter.

The representative of France maintained that under
Article 33 it was mandatory for the parties tc a
dispute first of all to seek a solution by resort,
wter alia, to regilonal agencies or arrangements.
Since discussions were in progress in the Organi-
zation of American States, the Council should not
make an exhaustive examination of the various aspects
of the situation.

The representative of Ceylon, after noting that
Article 33, paragraph 1 of the Charter referred to
the pacific settiement of disputes, asked: "... is
1t clear that such attempts as were made in this
gense have 1n this case failed?" He suggested that
the strained relationship between the two countries
concerned might have precluded the use of any or
all of the means mentioned in Article 33. Since,
however, as the draft resolution noted, the matter
was under the consideration of the Orgamization of
American States, and 1ts purpose was to employ
the peaceful method of negotiation, it was not wrong
for the Council in those circumstances "to utilize
that organization for the free and full negotiations
that are necessdary to dispel misunderstanding and
create mutual confidence between the parties",

The representative of Tunisia said that his delegation
would have hiked to see the misunderstanding between
the two countries settled directly by means of bi-
lateral negotiations that would have restored con-
fidence between the two countries; such negotiations
did not, however, appear capable of yielding satis-
factory results. Consequently, the issue had been
referred to the Organization of American States.
He further observed that Article 33 of the Charter
advanced the principle that the parties to any dispute
should first seek a solution by, among other methods,
resort to regional agencies or arrangements. Such
a provision did not preclude resort to a competent
United Nations organ. However, he added, "the general
principles of our Charter are essentially based on
the search for amicable settlements between the
parties by the most direct means. It 1s in that spirit
that Article 33 makes 1t mmcumbent upon the parties
to a dispute first of all to seek a solufion by direct
negotiation or resort to regional agencies or ar-
rangements."”

The representative of the United Kingdom asserted
that the procedures laid down in the charter of the
Organization of American States for the peaceful
settlement of digputes between its members were
fully 1in harmony with Article 33 of the Charter of
the United Nations. He then said that it was highly
desirable that a regional organization such as the
Organization of American States should be given a
chance to settle disputes among 1ts members before
resort was had to the Security Councal.

At the 876th meeting on 19 July 1960, the repre-
sentative of the USSR contended that "... the Orga-
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nization of American States did decide to consider
a question, but not the question raised by Cuba®,
and proposed certain amendments23/ to the jomnt
draft resolufion which, mnter alia, would delete the
final preambular paragraph indicating that the situation
was under consideration by that Organization, and
replace 1in the second operative paragraph the
words "Organization of American States" by "United
Nations",

At the same meeting, the amendments proposed by
the USSR were rejected by 2 votes in favour, 8
against, with 1 abstention. The draft resolution sub-
mitted by Argentina and Ecuador was adopted by
9 votes to none, with 2 abstentions,24/

CASE 3.25/ COMPLAINT BY THE USSR (RB-47 IN-
CIDENT)- In connexron with a United States draft
resolution revised at the suggestion of Ecuador:
voted upon and not adopted on 26 July 1960

[Note: During the consideration of the question it
was mainfained that, in view of the fact thaf there
were two conflicting accounts of the same incident,
investication seemed to be the only means of clari-
fying the situation. The Council was empoweredunder
Article 33 to urge the parties to resort to this
peaceful means of settlement ]

At the 881lst meeting on 25 July 1960, the repre-
sentative of the United States asserted that instead
of seeking a condemnation of the USSR, which it was
fully justified to do, it had decided, in accordance
with Article 33 of the Charter "which calls on all
of us first of all to seek solutions to dangerous 1ssues
through inquiry or other peaceful means, to appeal
to the Sowviet Government to join with us 1n an ob-
jective examination of the facts of this case®. He
introduced a draft resolution26/ whereby:

"The Security Council,

"
.

"Recalling its resolution of 27 May 1960 [S/4328],
in which the Council stated its conviction that every
effort should be made to restore and strengthen
mternational good will and confidence based on
the established principles of nternational law,
recommended to the Governments concerned to
seek solutions of existing international problems by
negotiation or other peaceful means as provided
in the Charter of the United Nations ...

"Recommends to the Governments of the Union
of Sowviet Socialist Republics and the United States
of America to undertake to resolve their differences
arising out of the incident of 1 July 1960 either (a)
through investigation of the facts by a commission
composed of members designated 1 equal numbers,
by the Umited States of America, by the Union of

28/ $/4394, 876th meeting: paras. 106-107,

24/ 876th meeting paras. 127-128,

25/ For texts of relevant statements, see,

881st meeting France, paras. 83, 84, 92, USSR, para. 40, Umted
Kingdom, paras. 70, 72, United States, paras. 26-30,

882nd meeting Argentina, para, 11, Italy, paras. 20-23,

883rd meening, Ceylon, para, 71; Tumsia, paras. 49, 50,

26/ S/4409, later revised, S/4409/Rev.l, O.R., 15th year, Suppl. for

July-Sept. 1960, pp. 35=36, 881st meeting* para. 29.

Soviet Socialist Republics, and by a Government
or authority acceptable to both parties, charged
with 1nquiring into the incident by inspecting the
site, examining such remains of the plane as may
be located, and interrogating survivors and other
witnesses; or (b) through referral of the mafter
to the International Court of Justice for impartial
adjudication.”

The representative of the USSR stated that his
delegation opposed the holding of any investigation
whatever, and the establishment of any commission
In his wview, the proposal for the establishment of
a commission fo conduct some sort of investigation
could have only one object: to confuse an entirely
clear issue, and thus to allow the organizers of the
provocative flights to escape responsibility.

The representative of the United Kingdom drew
attention to the proposals made by the United States
under which both the USSR and the United States
Governments were asked to agree peacefully to
resolve their differences arising out of the aircraft
incident on the basis of an impartial investigation
into the facts. Such a procedure was consistent with
the peaceful methods of discussion and conciliation.

The representative of France contended that the
question did not at that stage fall within the com-
petence of the Security Council, but should have
been settled, as was customary in such cases, by
negotiation between the two parties. He pointed to
the provisions of Article 33 (1), observing that none
of the means outlined therein had been employed
by the Soviet Government, After ten days of silence,
the USSR Government had "brought these charges
against the Government of the United States and
without making any atfempt at negotiation, enquiry,
conciliation, arbitration or judicial settlement, ap-
pealed to the Security Council". The first step should
be to ascertain the facts by conducting an investi-
gation by agreement between the parties and by
interrogating the two survivors in completely ac-
ceptable conditions

At the 882nd meeting on 26 July 1960, the repre-~
sentative of Argentina observed that the United
States proposal merely suggested that the Council
urge the parties to settle their disputes by means
of an mternational wnguiry, and that this power was
specifically attributed to the Security Council in
Article 33 (2) and had been confirmed by the estab-
lished practice of the United Nations.

The representative of Ifaly, after recalling the
resolution adopted by the Council on 27 May 196027/
which recommended that the Governments concerned
seek solufions of existing internafional problems by
negotiation or other peaceful means, asserted that
the USSR Goverment was not behaving in conformity
with the spirit and the exhortation embodied in that
resolution.

At the 883rd meeting on 26 July 1960, the repre-
sentative of Tunisia stated that when the Security
Council discussed the question of the U-2 incident
the agreement of the two parties on the facts en-

27/ 574328, O.R., 15th year, Suppl. for Apr.-June 1960, pp. 22-23.
See also Case 1.
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abled four of its members to submit a draft resolu-
tion adopted on 27 May 1960 recommending the
Governments concerned to seek solutions to existing
mternational problems by negotiation or other peaceful
means as provided for in the Charter. In his view,
"this recommendation and appeal are now as urgent
as ever"®.

The representative of Ceylon maintained that the
general principles which underiay the United States
draft resolution appeared to be i1n the spirit of
Article 33 (1), which provided for attempts at peaceful
solutions by negotiation, investigation, enquiry or any
other peaceful means., It was imperative that solu-
fions to existing international problems be sought
by negotiation or other peaceful means as provided
for in the Charter.

At the same meeting, the United States draft re-
solution, as amended, failed of adoption. There were
9 votes 1n favour and 2 against (one of the negative
votes being that of a permanent member),2&/

CASE 4.2/ COMPLAINT BY CUBA (LETTER OF
31 DECEMBER 1960): In connexicn with the draft
resolution submitted by Chile and Ecuador: the
sponsors did not press for a vote on the draft
resolution,

[Note: In response to an allegation that an invasion
against Cuba was imminent, it was maintamed that
since there were no specific facts to account for
any fear of an immediate threat to peace, the role
of the Council should be one of arhitration. The
peaceful means provided for in the Charter did not
exclude those which fell within the province of a
regilonal agency.]

At the 922nd meeting on 4 January 1961, Chile and
Ecuador submitted a draft resolution3% which pro-
vided, inter alia:

"The Security Council,

"

"Considermg that 1t 1s the duty of Member States
to resolve their international disputes by the peaceful
means provided for in the United Nations Charter,

"1, Recommends to the Governments of the Re-
public of Cuba and of the United States of America
that they make every effort to resolve their dif-
ferences by the peaceful means prowvided for in
the United Nations Charter;

" w
.

The representative of Ecuador maintained that
since there were no serious, specific facts to account
for any fear of an immediate threat to peace, "we
believe that our role should be one of friendly ar-
bitration. We must continue 1n our efforts to find
a peaceful solution. ..." He stated further that the

28/ 883rd meeting: para. 188,

29/ For texts of relevant statements, see-

922nd meeting, Ecuador, paras. 53, 55,

923rd meeting: President (United Arab Republic), paras. 89-91,
Chile, para. 57, Ecuador, paras, 108-109, USSR, paras. 157, 158,
162, 166; United Kingdom, paras. 40-41.

3/ 574612, O.R., 16th year, Suppl. for Jan,-March 1961, p. 16.

Security Council was fully competent to deal with
the matter and to seek a solution in accordance with
the provisions of -the Charter. He did not wish fo
smngle out any particular method provided for in
Article 33, but would prefer to leave a wide area
within which the two parties might seek a solution
through international organizations.

At the 923rd meeting on 5 January 1961, the re-
presentative of the United Kingdom observed that
when the Government of Cuba resorted to the Council
for the first time, the Council felt that there might
be something to 1nvestigate and that the appropriate
forum for such an 1nvestigation was the Organization
of American States. The Government of Cuba, how-
ever, had chosen not to avzil itself of the machinery
provided by that organization and appeared fo have
rejected 1n advance any resolution providing for
a direct negotiation of its differences with the Gov-
ernment of the United States. In the Iight of this
it appeared that Cuba had not wished to seek the
help of the Council in measures of conciliation, but
to seek an endorsement for a charge of aggression
or the intention to commat aggression.

The representative of Chile asserted that the draft
resolution contained nothing more than an appeal
to the two Governments to seek a solution for their
differences by all the peaceful means provided for
1 the Charter and in the American regional system,

Speaking as the representative of the United Arab
Republic, the President expressed the view that the
draft resolution merely reaffirmed the principles of
the Charter by stressing the fact that States should
settle their international disputes by peaceful means,
The sponsors had not specified the means, but left
their selection to the two countries concerned, He
suggested that there might be contacts, either di-
rectly between the two States, or through friendly
countries chosen by the two States 1n agreement.

The representative of Ecuador observed that the
peaceful means provided for i the Charter did not
exclude those which fell wathin the province of the
Organization of American States. He added that one
of the means prescribed in Article 33 of the Charter
was that of conciliation, which was suggested by that
organization when 1t established the ad hoc Com-
mittee of Good Offices,

The representative of the USSR, commenting on the
rupture by the United States of diplomatic relations
with Cuba, stated that such a course of action did
not signify a desire for the peaceful setflement of
an 1issue. He then noted that a draft resolution de~
signed precisely with a view to the peaceful set-
tlement of controversial issues in accordance with
the Charter had been submitted, but that the United
States and its allies had not found that proposal ac-
ceptable. He expressed the hope, however, that the
Government of the United States would adopt the
policy of settling the dispute by peaceful means.

The sponsors of the draft resolution did not press
for a vote.3L/

31/ 923rd meeting: Ecuador, para. 111.
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CASE 5.4 COMPLAINT BY PORTUGAL (GOA): In
connexion with the jownt draft resolution submaitted
by France, Turkey, the United Kingdom and the
United States: voted upon and failed of adoption on
18 December 1961; and with the joint draft resolu-
tion submiited by Ceylon, Liberia and the United
Arab Republic: voted upon and rejected on 18 De~
cember 1961

[Note: During discussion on the four-Power draft
resolution calling for an immediate cessation of hos-
tilities, for the withdrawal of the Indian forces, and
urging the parties to work for solution of their
differences by peaceful means 1n accordance with
the principles of the Charter, it was maintained
that the parties were bound, under the Charter, to
settle their dispute by peaceful means. In connexion
with the three-Power draft resolution, which called
upon Portugal to co-operate with India 1n fthe liqui-
dation of her colonial possessions in India, it was
eontended that Portugal's intransigent position was
not consistent with Article 33, and that the only
solution of the dispute was the liquidation of the
Portuguese colonial possessions in India.]

At the 987th meeting on 18 December 1961, the
representative of Portugal* stated that by committing
aggression against Portugal in Goa, India had violated
Article 2 (3) and 2 (4) of the Charter. He pointed
out that the Prime Minister of Portugal had announced
Portugal's readiness to negotiate on problems that
might exist between Portugal and India.

The representative of India* stated that after the
establishment of diplomatic relations with Portugal
in 1949, the Indian Government had approached the
Portuguese Government with a request to negotiate
concerning the transfer of the Portuguese possessions
in India. The answer was a negative one and had
remained so, The point was that a colomal territory,
which was a part of India, must be returned to India.
The question was not one of negotiating any agree-
ment for co-existence.

The representafive of the Umited States said that,
according to the Charter, States were obligated to
renounce the use of force, to seek a solution gf their
differences by peaceful means and to utilize the
procedures of the United Nations when other peaceful
means had failed. The Council had an urgent duty
to bring this dispute to the negotiating table, and
must insist that the parties negotiate on the basis
of the principles of the Charter.

The representative of the Umted Kingdom observed
that his Government thought that the right course
would have been for the dispute to be brought before
the United Nations by one or both of the parties
before either of them decided to resort to the use
of force. The Security Council should call at once for
the cessation of bhostilities and for negotiations.
After the withdrawal by India of its forces, the
Governments of India and Portugal should bhe en-

32/ Por texts of relevant statements, see,

987th meeting: Ceylon, paras. 139, 147, India*, paras. 41-44, Por-
tugal*, paras. 11, 22, USSR, para. 113, Umted Kingdom, paras. 85,
87, United States, paras. 76, 80,

988th meeting; Chile, para. 26, India*, paras. 81, 86, 87, USSR,
paxas. 119, 123, 124, United States, para. 93.

couraged to use peaceful means to workout a peaceful
solution of their differences in accordance with the
Charter

The representative of the USSR expressed the
view that no attempt should be made by means of
negotiations and compromises to delay the process
of liberation from colonialism,

The representative of Ceylon stated that the build-
up of Portuguese forces had been inconsistent with
the desire to seek a settlement of the issue peace-
fully, The ntransigeni statements of the President
of Portugal were not consistent with Article 33,
which enjomned parties to any dispute to seek a
solution by various peaceful means. Ceylon could not
call on India to negotiate because India had offered
1n the past nothing but negotiations.

At the 988th meeting on 18 December 1961, the
representative of Chile stated that Article 1 (1),
Article 2 (2) and (3), and Chapter VI of the Charter
provided that Members of the United Nations should
settle all disagreements by peaceful means. It was
the duty of the Security Council to call upon the
parties to settle their disputes by enquiry, mediation,
conciliation, arbitration or other peaceful means of
their choice. In accordance with Arficle 35, any
Member of the United Nations might bring any dis-
pute or any situation of the nature referred to in
Article 34 to the attention of the Security Council
or the General Assembly. In the case before the
Council, neither India nor Portugal had taken the
dispute to the Council in accordance with Article 35.
If they had done so, the Council, m accordance with
Article 36, could have recommended more appro-
priate procedures or methods of adjustment of this
dispute, for instance, by referring the parties to
the International Court of Justice.

The representative of India* contended that, although
India was told that there should be negotiations, no
basis was mentioned. If 1t was the intention of those
who suggested that there should be negotiations with
the Portuguese adhering to their position and not
recognizing resolution 1514 (XV), then no negotiation
was possible. The Secretary-General in his com-
munication to both parties had recommended nego-
tiations 1n accordance with the principles of the
Charter and the principles formulated by the United
Nations. Those principles were embodied in reso-
lutions 1514 (XV) and 1542 (XV) and other resolufions
of the General Assembly on decolonization. The
four-Power draft resolution (see below), which urged
the parties to work out "a permanent solution of
their differences by peaceful means®, did not take
mto account the principles recognized in the numer-
ous resolutions, notably resolufion 1514 (XV), and
therefore the Indian Government was strongly op-
posed to 1it.

The representative of the United States pointed out
that General Assembly resolution 1514 (XV) gave
no license to violate the Charter's fundamental
principles, among them the principle that all Members
should settle their international disputes by peaceful
means, He mtroduced a draft resolution®¥ gupmitted

33/ 545033, 988th meeting: para. 97,
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jointly with France, Turkey and the United Kingdom,
in which 1t was provided:

"The Security Council,

"Recalling that in Article 2 of the Charter .
all Members are obligated to settle their disputes
by peaceful means ... (preamble, para. 1),

9
o0

"3. Urges the parties to work out a permanent
solution of their differences by peaceful means
accordance with the principles embodied 1n the
Charter;

" w
At the same meeting, the representative of Ceylon
mtroduced a draft resolution 3% submitted jointly

with Liberia and the United Arab Republic, according
to which:

"The Security Council,

"
e0 0

"2. Calls upon Portugal to terminate hostile action
and fo co-operate with India in the liguidation of
her colomal possessions 1n India,"

The representative of the USSR maintained that
the joint draft resolution introduced by the repre-
sentative of Ceylon established conditions for a
cease-fire since 1f Portugal terminated its hostile
action in Goa, and entered into negotiations with
India in order to ensure the liquidation of its colonial
possessions 1n India, the matter would end in a
peaceful manner. The four-Power draft resolution
stated 1n its first preambular paragraph that all
Members were obligated to seftle their disputes by
peaceful means and referred to other provisions of
the Charter. On the basis of these provisions its
sponsors should have called upon Portugal to end
immediately its colonial domination 1n Goa. Instead,
they accused the Govermnent of India of actions
axmed at liberating the people of Goa. This was in
complete contradiction with the purpcses and prin-
ciples of the Charter they had advanced as the imtial
premise for the subsequent operative paragraphs.

At the 988th meeting on 18 December 1961, the
joint draft resolution submitted by Ceylon, Liberia
and the United Arab Republic was rejected by 4
votes 1n favour and 7 against.33/

At the same meeting, the joint draft resolution
submitted by France, Turkey, the United Kingdom and
the United States failed of adoption., There were 7
votes in favor and 4 against (one of the negative
votes being that of a permanent member) g

CASE 6.2 THE INDIA-PAKISTAN QUESTION: In
connexion with an Irish draft resolution: voted
upon and failed of adoption on 22 June 1962

[Note: During the resumed consideration of the
question, observafions were made concerning the use
of the means of settlement enumerated in Article 33.

34 5/5032, 988th meeting para, 98,
35/ 988t meeting, para. 128.
36/ 988th meeting; para. 129.

On the one hand, it was contended that the need for
the parties to undertake direct negotiations had been
recogmzed, and that they might wish either to ne-
gotiate between themselves or with the assistance
of a third party. In this connexion, the good offices
of the Secretary-General were suggested. A draft
resolution was submitted under which the Council
would urge both parties to enter into negotiations,
and would request the Acting Secretary-General to
provide such services as might be requested by the
parties to carry out the aims of the resolution. On
the other hand, 1t was maintained that while one of the
parties accepted the principle of bilateral negotiations,
1t did not accept the intervention of a third party,
and that such negotiations had to take place on a
basis of equalify without any attempt to force upon
either of the parties conditions known 1in advance to
be unacceptable. It was also argued that the question
before the Council was not a dispute but a situation
created by the aggression of one of the parties and
that therefore Article 33 was inapplicable.]

References to bilateral efforts at the highest level
for "direct negotiations™ were made by the repre-
sentative of Pakistan* in his letter of submission3®/
dated 11 January 1962, and by the representative of
India* 1n his reply22/ dated 16 January 1962.

At the 990th meeting on 1 February 1962, the
representative of Pakistan* described the negotiations
which had been conducted between the heads of both
Governments and stated that the position of his
Government was as follows:

" .. let us agree upon a procedure for the set-
tlement of our disputes through negotiations,
through mediation, through any channel that may
be acceptable to both sides, but finally provide
that if any of these methods does not bring us to
a settlement of the disputes, then we shall have
recourse to some procedure which would auto-
matically bring a settlement like international
arbifration or judicial settlement."

At the same meeting, the representative of India*,
after reading out a quotation from a resolution adopted
by the Indian National Congress supporting the Gov-
ernment's efforts to seek a solution by peaceful
means, stated that it was a continuing policy of
India to settle its disputes with Pakistan by negotia-
tion and through peaceful means. He emphasized
that there was no desire in India to settle its dif-
ferences with Pakistan by any but peaceful means
and by negotiations,

At the 1008th meeting on 2 May 1962, the repre-
sentative of Pakistan suggested that the President

37/ For texts of relevant statements, see’

990th meeting: India*, paras, 93, 109~110, Pgkistan*, para, 48,

1007th meeting Pakistan*, paras. 90-91,

1008th meeting, Pakistan*, paras. 160, 165-167,

1011th meeting: India*, paras. 182, 185, United Kingdom, para. 193,

1012th meeung. President (France), paras. 49-50; China, para. 26,
United Kingdom, paras. 35-38,

1013th meeting* Ghana, para. 19,

1014th meeting, Chile, para. 30; Venezuela, para. 21,

1015th meeting USSR, para. 22, United States, para, 7;

1016th meeting: India*, paras. 18, 19, 22, 34-41; Ireland, paras. 3-10,
USSR, paras, 82-85,

38/ 5/5058, O.R., 17th year, Suppl. for Jan,-March 1962, pp. 46-47,
39/ 545060, 1bid,, pp. 48-49.




Part I. Consideration of Article 33

235

of the Security Council, the United Nations Represen-
tative for India and Pakistan or "any recognized
international figure of undoubted integrity" acceptable
to both parties should be asked to mediate with a
view to bridging the differences between the parties.

At the 1011th meeting on 4 May 1962, the represen~
tative of India rejected the suggestion to resort
to "mediation or arhitration", and stated the position
that his Government would not agree "to arbitration
or mediation on the question of the sovereignty of
our territory" He further stated that his Government
had no objection to undertaking direct negotiations
with Pakistan, but 1t would not agree withthe Security
Council ordering, instructing or making suggestions
to India with regard to the matter before the Council.

At the 1012th meeting on 15 June 1962, the repre-~
sentative of the Umited Kingdom stated that the
absence of any progress over the past four years
had led to the view that no fruitful negotiations could
take place without "some form of friendly outside
intervention"., The Council, 1n preparing the ground
for negotfiation, should consider whether there was
some procedure 1t could recommend 1n order to
bring about a negotiation in the most hopeful circum-
stances. In this connexion he suggested "the good
offices of some third party acceptable to both"
India and Pakistan,

At the same meeting, the representative of China
expressed the belief that the Council should urge the
two parties to enter into new negotiations, either
by themselves or with the assistance of a third party.
In the past, he observed, "the good offices of the
Secretary-General have frequently proved helpful in
handling delicate and complicated situations”

Speaking as the representative of France, the
President referred to the provisions of Article 33
and stated:

"All that the Security Council can do, under
the terms of this Article, 1s to 'call upon the
parties to settle their dispute by such means’.

" ..1 shall express no opinion on the forms and
conditions of the negotiations envisaged, because
it 18 the parties concerned which should determine
them."

At the 1013th meeting on 19 June 1962, the repre-
sentative of Ghana observed:

" .. that the effectiveness of a thirdparty, whether
proffering the umbrella of auspices, good offices
or mediation, depends on the willingness of the
two sides to use his services, and that no such
approach 1s valid 1in 1tself unless the parties
accept it. However, were the two parties, animated
by the spirit of Article 33 of the Charter, to agree
to avail themselves of the good offices of an ac-
ceptable individual of high standing and 1mpartiality

a good begimning would be made on the road
to progress.”

At the 1015th meeting on 21 June 1962, the repre-
sentative of the Umnited States remarked that while
all members of the Council had recognized the need
for the parties to resume negotiations, there was,
however, some disparity of view "with regard to the
introduction of a third party®.

At the same meeting, the representative of the
USSR stressed the need for securing acceptance
by both parties of any mediation in the "so-called
negotiations" between India and Pakistan:

"According to the Charter, negotfiations between
countries are a normal and natural means of
arriving at the peaceful settlement of any dispute

. However, negotiations can be useful only when
both sides are interested in fruitful negotiations
If one side wants to force the other to negotiate
on terms which the other side finds unacceptable,
deliberately laying down unacceptable conditions,
such negotiations will achieve nothing, no matter
how often reference 1s made to the provisions of
the Charter, because what 1s needed 1n negotiations
15 goodwill and agreement between the parties . "

At the 1016th meeting on 22 June 1962, the repre-
sentative of Ireland introduced a draft resolution, £/
the operative part of which provided:

"The Security Council,

1%

"1. Reminds both parties of the principles con-
tamed in 1ts resolution of 17 January 1948, and
1in the resolutions of the United Nations Commis-—
sion for India and Pakistan dated 13 August 1948
and 5 January 1949;

"2. Urges the Governments of India and Pakistan
to enter into negotiations on the question at the
earhiest convenient fime with the view to its ulti-
mate settlement 1n accordance with Article 33
and other relevant provisions of the Charter of
the United Nations;

"3. Appeals to the two Governments to take all
possible measures to ensure the creation and
maintenance of an atmosphere favourable to the
promotion of negotiations;

"4, Urges the Government of India and the Gov-
erment of Pakistan to refrain from making any
statements, or taking any action, which may aggra-
vate the situation;

"5, Requests the Secretary-General to provide the
two Governments with such services as they may
request for the purpose of carrying out the terms
of this resolution."

In commenting on the draft resolution, the repre-
sentative of India objected to the adoption by the
Council of any resolution because it "would not be
of any value unless it was a resolution calling upon
Pakistan to vacate 1its aggression". This, 1n his
view, the Council was not ready to do at that time,
India took exception to its being ireated on the same
basis with Pakistan in regard to the question of the
complaint of aggression brought by India before the
Council. In regard to that question, he asserted
Pakistan was the aggressor and India was the
aggressed, He further stated:

"It 1s.,.our submission ...that the ... Indo-
Pakistan question 1s not a dispute in terms of the
Charter. It 1s a situation created by Palkistan's
aggression on our terrifory ... and therefore Ar-
ticle 33 1s napplicable ...%

40/ $/5134, O.R., 17th year, Suppl. for April-june 1962, p, 104.
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After remarking that there had been negotiations,
direct and 1ndirect, "times without number", he
continued:

" .. when we come to arbitration, international
law ... lays down certain principles that are basic
to arhitration, There are some things that are
arbitrable, others that are not arbitrable ... The
sovereignty of a country, its independence and
integrity, are not subjects for arbitration.,"

The representative of the USSR stated:

"It 1s perfectly obvious from the context of the
draft resolution that the negotiations between the
Governments of India and Pakistan, the renewal
of which 1s urged in the draft, are to take place
on the basis of the principles set forth in the now
outdated resolutions of the Security Council and
the United Nations Commisgsion on Kashmir., That

. 18 the reai purpose of 'recalling' the principles
contained 1n those resolutions.”

He maintained that despite the references to Article
33 which no one had contested and to other provisions
of the Charter, the draft resolution constituted an
attempt to 1mpose on India negotiations which would
be conducted on a basis advantageous to one side
only and unacceptable to the other side. Noting that
operative paragraph 5 implied the 1dea of mediation
by a third party, he recalied India's position that
"interference by third parties in the negotiations
between India and Pakistan would be unacceptable”,
At the same time he reminded the Council that
India had never in principle rejected the idea of
bilateral negotiations between itself and Pakistan,
However, such negotiations would have to be con-
ducted on an equal footing and without attempts to
1mpose an unacceptable basis for such negotiations,

At the same meeting, the Irish draft resolution
failed of adoption. There were 7 votes in favour and
2 against, with 2 abstentions (one of the negative
votes being that of a permanent member). 4L/

CASE 7.4/ COMPLAINTS BY REPRESENTATIVES
OF CUBA, USSR AND UNITED STATES (22-23 OC-
TOBER 1962): In connexion with the draft resolution
submitted by the United States and the draft reso~
lution submitted by the USSR: in connexion also with
the draft resolution submaitted by Ghana andthe UAR:
decision on 25 October 1962 to adjourn the meeting

[Note: In the course of the discussion, the danger
to world peace inherent in the situation in the
Caribbean was emphasized and the need for nego-
tiations was urged 1n the draft resolutions introduced
by two of the parties directly concerned. In addition,
a draft resolution was ntroduced requesting the
Acting Secretary-General to confer with the parties
on immediate steps to normalize the situation, The
Acting Secretary-General proposed to make himself
available if such a procedure would facilitate nego-

41/ 1016th meeting: para. 92,

42/ por texts of relevant statements, see

1023rd meeting, Ireland, paras, 95-96.

1024th meeuinge Chile, paras. 55-57, France, para. 11, Ghana,
paras. 112-114, United Arab Republic, paras. 80-82, Acting Secretary-
General, paras. 118-122, 126.

1025th meetng: President (USSR), para. 44, Ghana, paras, 93-94;
United States, para. 23, Unmted Arab Republic, paras. 70~73,

tiations. The parties concerned as well as other
members of the Council reacted favourably to the
Acting Secretary-General's offer to facilitate the
negotiations. The Council decided to adjourn without
voting on the draft resolution.]

At the 1022nd meeting on 23 October 1962, the
representative of the Umnited States submitted a
draft resolution®/ which included the following pro-
visions

"The Security Council,

"
.o

"4, Urgently recommends that the United States
of America and the Union of Sowviet Socialist Re-
publics confer prompfly on measures to remove
the existing threat to the security of the Western
Hemisphere and the peace of the world, and report
thereon to the Security Council "

At the same meeting, the President, speaking as
the representative of the USSR, introduced a draft
resolution?? under which 1t would be provided:

"The Security Council,

it

"4, Calls upon the United States of America, the
Republic of Cuba and the Union of Soviet Socialist
Republics to establish contact and enter into ne-
gotiations for the purpose of restoring the situation
to normal and thus of removing the threat of an
outbreak of war,"

At the 1023rd meeting on 24 October 1962, the
representative of Ireland, in examining the statements
of the representatives of the United States and the
USSR, noted that: "In both cases the contacts and
negotiations were suggested as the final step n a
wider scheme of proposals upon which agreement
may take time to achieve." However, in his view,
the present danger to peace would allow no delay and
could be dispelled only by agreement, and agreement
could not be achieved without discussions and nego-
fiations.

At the 1024th meeting on the same day, the rep-
resentative of Chile observed that: "Discussion
between both Powers is essential to the maintenance
of peace”, and added that there was a coincidence
in the final paragraphs of the two draft resolutions
which were similar in that they both recogmzed the
need for negotiations between both Powers. In the
event of an impasse, he suggested that "... the
Secretary-General should take some mitiative ... he
might propose some immediately effective measure”,

The representative of the United Arab Republic
stated that every endeavour should be made to bring
all parties together to negotiate with a wview to
reaching a peaceful settlement 1n accordance with the
principles of the Charter. He further stated that
the parties concerned should avail themselves of
whatever assisiance the Acting Secretary-General
and his office may be able to render in reaching a
peaceful and 1immediate solution,

43/ s/5182, 1022nd meeting: para. 80.
44/ $/5187, 1022nd meeting: para. 180.
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At the same meeting, the representative of Ghana
mtroducing a draft resolution submitted jointly with
the United Arab Republic 25/ maintained that what was
urgently needed was negotiation between the parties
concerned to resolve the current crisis on the basis
of mutual respect for each other's sovereign rights.
His delegation, he added, would urge the Council to
authorize the Acting Secretary~General to confer with
the parties immediately with a view to facilitating
such negotiations, The draft resolution provided
in part:

"The Security Council,

"
coe

"1. Requests the Secretary-General promptly to
confer with the parties directly concerned on the
immediate steps to be taken to remove the existing
threat to world peace, and to normalize the situ-
ation 1n the Caribbean.

" "
.

At the same meeting, the Acting Secretary-General
noted that there was some common ground in the
draft resolutions before the Council "Irrespective
of the fate of those draft resolutions", he stated,
"that common ground remains. It calls for urgent
negotiations between the parties directly involved..."
Explaining the mmitiatives he had already taken, the
Acting Secretary-General stated that at the request
of representatives of a large number of Member
States he had sent identically worded messages to
the Governments of the United States and the USSR
noting that " .. fime should be given to enable the
parties concerned to get together with a view to
resolving the present crisis peacefully and nor-
malizing the situation in the Caribbean", and recom-
mending "... the voluntary suspension of all arms
shipments to Cuba, and also the voluntary suspension
of the quarantine measures involving the searching
of ships bound for Cuba" for a period of two to
three weeks. He then assured the Governments
", .. I shall gladly make myself available to all
parties for whatever services I may be able to
perform", The Acting Secretary-General emphasized
that he believed that it would greatly contribute to
the breaking of the impasse 1if the construction and
development of major military facilities and instal-
lations 1 Cuba could be suspended during the period
of negotiations, and appealed to the Government of
Cuba for 1its co-operation. He further appealed fo
"... the parties concerned to enter into negotiations
immediately ... irrespective of any other procedures
which may be available or which could be invoked”.
In conclusion, the Acting Secretary-General asserted
that "the path of negotiation and compromise 1s the
only course by which the peace of the world can be
secured at this critical moment" 2%/

At the 1025th meeting, the representative of the
United States read out the reply of the President
of the United States to suggestions in the Acting
Secretary-General's appeal whereby he expressed a
desire to reach a satisfactory and peaceful solution
of the situation and stated that the Umted States
representative was ready to enter nto preliminary

45/ 575190, 1024th meeting, para. 113.
46/ See also chapter I, Case 58.

talks to determine whether satisfactory arrangements
could be assured.

At the same meeting, the President of the Security
Council, speaking as the representative of the USSR,
read out a reply of the Chairman of the Council of
Ministers of the USSR to the Acting Secretary-Gen-
eral's letter which concluded:

"I inform you that I am 1n agreement with your
proposal, which 1s in accordance with the interests
of peace "

Commenting on the favourable responses from
the two Governments, the representative of the
United Arab Republic urged the members of the
Council to start preparing the way sothatnegotiations
might begin without further delay.

The representative of Ghana remarked that his
understanding of the response from the parties
concerned was "that while refraining from any
action which might aggravate the situation, the parties
concerned ..., will avail themselves of the Acting
Secretary-General's offer of assistance to facilifate
the negotiations on the immediate steps to be taken
to remove the existing threat to world peace and to
normalize the situation in the Caribbean®.

The Council decided to adjourn without voting on
the draft resolutions,/

CASE 8.@ COMPLAINT BY SENEGAL: In connexion
with the letter of 10 April 1963 (S/5279)

Note: In the consideration of the complaint by Sene-
ga., observations were made concerning the principle
that the parties directly involved should attempt, 1n the
varwous ways open to them under Article 33, to
settle their differences peacefully among themselves,
Direct negotiations and the procedure of inquiry
were especially suggested.]

At the 1027th meeting on 17 April 1963, when the
Security Council began its consideration of the letter4%/
dated 10 April 1963 from the representative of
Senegal concerning "repeated violations of Senegalese
airspace and territory", the representative of Por-
tugal* observed that on the assumption that the
Government of Senegal desired nothing but a pacific
settlement of its dispute with Portugal, instead of
resorting with "undue haste" to the Council, it should
have first of all sought direct negotiations or resorted
to a friendly Government to serve as a mediator mn
order to take "the first and mandatory step towards
arriving at a pacific settlement”, in the terms of
Article 33 of the Charter. It was only after all, or
at least some, of the steps enumerated in Article 33
had been attempted and proved to have failed that
an approach could legitimately be made to the Se-
curity Council.

47/ 1025th meeung para. 101,
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49/ $/5279, O.R., 18th year, Suppl. for April-June 1963, pp, 16-17.
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At the 1028th meeting on 18 April 1963, the rep~
resentative of Senegal* stated thal, contrary to the
view of the representative of Portugal that his
Government had not resorted to the conciliatory
means provided for in Article 33, after the occur-
rence of similar incidents, i 1961 and at the be-
ginning of 1962, on the advice of the Security Council,
the Government of Senegal had tried fo seftle its
differences with Portugal by negotiation, However,
the Government of Portugal had denied everything
and rejected all complaints, without examination., By
refusing all dialogues with the African States, Por-
tugal had made any negotiations or resort to mediators
1mpossible, and Senegal had been left, therefore, with
no alternative but to turn to the Security Council
which had already received previous complaints.

At the same meeting, the representative of Ghana,
after recalling that the Government of Senegal had
tried unsuccessfully to settle bilaterally with Portugal
the problems confronting both countries, stated that
there was no question of negotiating with Portugal
because the violation of Senegalese territory stemmed
from the existence of the Portuguese territory of
"so-called" Pertuguese Guinea. Moreover, because
the provocative actions of Portugal involved other
African States which could not all resort to Article
33 of the Charter and negotiate with Portugal, the
only recourse left to the African States was to appeal
to the Security Council as the Government of Senegal
had done. He then suggested thal, owing to the denal
by Portugal of the charges by Senegal and the degree
of tension that was growing in the border areas with
Senegal, an on-the-spot investigation would be helpful
in order to determine the facts and to ease tension
in that region. A small Security Council commission
should be appointed to visit the area and report back
to the Council, with recommendations to avoid a
recurrence of similar incidents, whether in Por-
tuguese Guinea or elsewhere.

At the 1030th meeting on 19 April 1963, the rep~
resentative of Portugal, after referring to the "con-
flict between the Senegalese and Portuguese versions
of the facts alleged to have occurred", suggested "that
a small commission should be appointed by the
mutual consent of Senegal and Portugal in order
to carry out an investigation in loco of the subject
matter of the complaint" submitted by Senegal. The
Commussion, he further suggested, "should be made
up of an equal number of competent technicians
to be named by each party and presided over by
a neutral acceptable to both sides".

At the 1031st meeting on 22 April 1963, the rep-
resentative of Senegal stated that the Portuguese
suggestion to establish a small commission of in-
vestigation was only "a delaying tactic" designed
"to prevent the Security Council from taking a just
and efficient decision, . .".

At the 1032nd meefing on 23 April 1963, the rep-
resentative of Ghana, 1n referring fo a draft resolu-
tion3% on the substance of the question which he
had jointly submitted with the representative of
Morocco, underlined an operative paragraph therein
under which the Council would request the Secretary-

50/ 5/5292, 1032nd meeting* para. 28.

General to keep the development of the situationunder
review. He stated:

"We have heard the suggestion ... that possibly

a commission of an 1nternational nature could
have been sent. But in view of the fact that the
Portuguese Government came forward offering a
bilateral approach to this problem, we felt that
we, who had advanced the idea of an international
commission, should abandon that i1dea and allow
the Secretary-General to keep this matter under
review."

At the same meeting, the representative of France
emphasized that in matters such as the one being
considered by the Council, the greatest use should
be made of the procedures outlined in Article 33
of the Charter. However, the proposal made by the
representative of Portugal presupposed necessarily
the consent of the other party, and since the current
trend of relations between the two Governments had
made such an arrangement impossible, the French
delegation would support the draft resolution before
the Council.

At the 1033rd meeting on 24 April 1963, the rep-
resentative of the United States also emphasized that
in circumstances such as those with which the Council
had been confronted, the provisions of Article 33
should have been resorted to in the first instance.

The representative of the United Kingdom stated:

"We believe that the Charter rightly lays em-
phasis on the principle that the parties to a dispute
should attempt, 1n the wide variety of ways open
to them and listed in Article 33, to settle their
differences peacefully among themselves ... Fur-
thermore, Article 33 stresses that the direct
approach 1s only a first step. If 1t fails and no
satisfaction 1s obtained, recourse can always be
had thereafter to the Security Council or to some

other appropriate organ of the United Nations.
"

"Before concluding, 1t would be right to make
some comment on the offer of the Portuguese
Government to participate in a joint commission
of inquiry with the Senegalese Government in
order to establish the facts. The setting up
of a commission of inquiry often provides a good
way of proceeding, and the proposal deserved
careful consideration,"

The representative of Brazil observed that it was
quite proper for the Council to recommend that
the parties resort to the other means of peaceful
settlement set forth in Article 33. In the question
before 1t, the Council should act in accordance with
Chapter VI of the Charter, which aimed at the
pacific settlement of disputes. The draft resolution
was, 1n his view, imbued with the spirit of Chapter VI
and envisaged a peaceful setflement of the existing
differences.

The representative of Portugal, recalling his
suggestion that a commission of investigation be
appointed, objected to the draft resolution on the
grounds that it "prejudges the maim issue before the
Council”. In the process, he remarked, "express
provisions laid down in the Charter for the settle-
ment of disputes have been disregarded”.
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Part 1l

CONSIDERATION OF THE PROVISIONS OF ARTICLE 34 OF THE CHARTER

NOYE

The three case histories entered in part II of this
chapter are those in which 1ssues have arisen re-
lating to Article 34 of the Charter.2Y In the first
1nstance,2/ objections to the competence of the
Council were raised on the grounds that under
Article 34, which had been invoked, the Council
might only take action in order to investigate
whether the continuance of the dispute was likely
to endanger the maintenance of international peace
and security. In the second mstance,is/ 1n which the
mitial communication 1nvoked Articles 34 and 35 (1),
the question of the relationship between Articles
34 and 52 was discussed, and it was contended that
the right of appeal to the Council was optional. In
the resolution which was adopted, invoking Articles
34 and 52 among others, the Council noted that the
question was bewng discussed by a regional agency,
and adjourned 1its consideration pending the receipt
of a report from that agency. In the third instance,
reference to Article 34 was not made in the letter
of submission but 1n a statement of the representative
who had submitted the question for the consideration
of the Council. During the discussions, objections
were raised to the applicability of Article 34. The
draft resolution before the Council wasnot adopted.ﬁ/

On one occasion during the period under review,
observations were made concerning the distinction
between investigation under Chapter VI of the Charter
and the establishment of a subsidiary organ for the
purpose of obtaining information; the distinction
was deemed interrelated with the problem of the
procedural or non-procedural character of the deci-
s1on 1nvolved. 3%/

CASE 9.58/ COMPLAINT BY ARGENTINA (EICHMANN
CASE): In connexion with the draft resolution voted
upon and adopted on 23 June 1960

[Note: In submitting its complaint against israel,
Argenfina had mvoked Arficles 34 and 35 (1) of the
Charter. Argentina asserted that the issue centred
on the deliberate violation of the sovereignty of a
State, which was contrary to the Charter, and there-
fore within the competence of the Council since the

31/ During the consideration at the 991st meeting on 27 February
1962 of the inclusion in the agenda of the complaint by Cuba (letter of
22 February 1962, S/5080, O.R., 17th year, Suppl. for Jan,~-March 1962,
p. 82), references were made to the provisions of Articles 34 and 35 (1),
For these statements, see chapter I, Case 7. Article 34 was also 1n-
voked 1n the letters of submission of other questions (see below, 1n
mtroductory note to part III of this chapter), as well as during the
consideration of several other questions (see chapter VIII, part II), but
no constitutional issues were raised.

52/ Case 9.

53/ Case 10,

54/ Case 11.

35/ See chapter V, Case 9.

36/ For texts of relevant statements, see

865th meeting: Argentina, paras. 5, 12, 13, 30-34,

866th meeting Israel*, paras. 12-14, United Kingdom, paras. 86-89,
91, 92, 94;

867th meeting France, para. 63;

868th meeting- Argentina, para. 45, USSR, para. 64.

differences which would arise could lead to a situa-
tion likely to endanger international peace and se-
curity. On the other hand, Israel raised objections
to the competence of the Council on the ground
that under Article 34 the only legitimate purpose
of investigation by the Council was to determine
whether the dispute or situation was likely to en-
danger the maintenance of international peace and
security. The Council adopted a resolution indicating
1ts concern that the repetition of acts such as those
under consideration, which involved the sovereign
rights of a Member State, would endanger international
peace and security.]

At the 865th meeting on 22 June 1960, the repre-
sentative of Argentina stated that his Government
had based 1ts case on Article 33 and the subsequent
Articles of the Charter, because of the danger which
Israel's act maght involve for the maintenance of
international peace and security The Argentine Gov-
ernment had constantly been mindful of 1ts obligation
under Article 33 of the Charter to seek a solution
through direct negofiation before appealing to the
United Nations. However, its hopes that immediate
recognition of its mamfest right would put an end
to the mncident and would permit the resumpfion of
the friendly relations between the two countries had
not been fulfilled.

Rejecting the interpretation that in speaking of
a dispute or a situation Iikely to endanger the
maintenance of international peace and security,
the drafters of the Charter had in mind only the
imminent danger of generalized military conflict,
the representative of Argentina maintained that in-
ternational peace and security were 1n danger if the
possibility existed that a situation of hostility might
arise between two States, such as seriously to affect
the relations between them. Had Argentina notbrought
the matter before the United Nations the failure by
Israel to give satisfaction to 1ts claim would have
resulted 1n a state of affairs that would have made
the dispute substantially more serious. He then
noted that the main threat to international peace
and security did not arise from the fact of the
violation of Argentine sovereignty and its unfortunate
repercussions on Argentine-Israel relations., "It
results from the supreme 1mportance of the principle
1mpaired by that wviolation: the unqualified respect
which States owe to each other and which precludes
the exercise of jurisdictional acts i1n the territory
of other States.” There could be no doubt of the
Council's competence if the violation was in conflict
with a fundamental principle of peaceful relations
among States. The case was especially serious
because of the precedent 1t implied, 57/

The draft resolution3¥ submitted by Argentina in-
cluded the following paragraphs:

"The Security Council,

57/ See also Case 12.
58/ 5/4345, 865th meenng: para. 47,
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"Noting that the repetition of acts such as that
giving rise to this situation would involve a breach
of the principles upon which international order
1s founded, creating an atmosphere of insecurity
and distrust incompatible with the preservation of
peace,

"
«o e

"1. Declares that acts such as that under consi-
deration, which affect the sovereignty of a Member
State and therefore cause international friction,
may, 1f repeated, endanger 1international peace
and security;

" "
e

At the 866th meeting, the representative of Israel*
questioned the competence of the Security Council,
poinfing to certain limitations under Article 34 of
the Charter, the Article invoked by the Government
of Argentina in 1ts request to the Council. She noted
that the "only legitimate purpose" of investigation
contemplated in that Article was to determine whether
the continuance of a dispute or situation was likely
to endanger the maintenance of international peace
and security. This meant that the Council could only
take action in accordance with that Article. "My
Government is bound, therefore, to regard as ultra
vires any resolution which may not be in conformaty
therewith."

The representative of the Umited Kingdom stated
that in the case before the Council there was no
major conflict of principle between two Member
States, since the two principles 1nvolved in the
Eichmann case—respect for sovereign rights, and
the prmnciple that war criminals should be brought
to trial-were accepted by both Argentina and
Israel. The difference between these States arose
out of the difficulty of reconciling these principles
in the particular case before the Council. There
had been hopes that direct discussion, 1n accordance
with Article 33 of the Charter, would have made
unnecessary an appeal to the Security Council. He
continued:

"Meanwhile, the Security Council has been seized
with the question by the Government of Argentina
and asked to express an opinion. ... If might,
indeed, be useful for the Council to set out, in the
form of a resolution, 1ts opinion on the principles
involved. This might serve as a guide and frame-
work for the eventual settlement of the difference."

At the 867th meeting, the representative of France
maintained that there did not exist at the time a
threat to international peace and security which,
under the terms of Chapter VI of the Charter, was
a necessary condition for the Council's intervention.
He further remarked that all the means of peaceful
settlement as provided under Article 33 of the
Charter had not been exhausted by the parties.

At the 868th meeting, the Argentine draift resolution,
as amended, was adopted by 8 votes in favour, to
none against, with 2 abstentions;3%/ Argentina did not
participate 1n the voting,

59/ 868th meeting: para. 52.

CASE 10.%% COMPLAINT BY CUBA (LETTER OF
11 JULY 1960): In connexion with the draft resolu~
tion submitted by Argentina and Ecuador: voted
upon and adopted on 19 July 1960

[Note: During the discussion it was contended that
membership in a regional organization did not impair
the right of States to submit questions to the Security
Council even though such guestions might be under
consideration by the regional orgamization. It was
suggested that the rights enwvisaged under Article 52
of the Charter were of an optional rather than an
exclusive character, and that Member States might
exercise whichever of those rights they chose, It
was also suggested that to adjourn the meefing
without proper consideration of the question could
be construed as a refusal of the Council to fulfil
its obligations under Article 34 of the Charter.]

At the 874th meeting on 18 July 1960, the repre-
sentative of Cuba* asserted that "the right of any
State which is a Member of the United Nations to
have recourse to the Security Council cannot be
questioned. The regional agencies do not take prece~
dence over the obligations of the Charter." This
was acknowledged in Article 52, which provided for
the establishment of regional arrangements and
agencles, since paragraph 4 of that Article stated:
"This Article 1n no way impairs the application of
Articles 34 and 35."

The representative of the United States contended
that since the matter was under consideration by the
Organization of American States, the Security Council
should take no action on the Cuban complaint until
those discussions had been completed. It was not,
he added, a question of which was greater or which
was less—the Organization of American States or
the United Nations—but that i1t made sense to go fo
the regional organization first and to the Umited
Nations as a place of last resort.

At the same meeting, the representatives of Ar-
gentina and Ecuador submitted a joint draft reso-
lutzon®l/ under which:

"The Security Council,

"
P

"Taking 1nto account the provisions of Articles
24, 33, 34, 35, 36, 52 and 103 of the Charter of
the United Nations,

"

"Noting that this situation is under consideration
by the Organization of American States,

"1. Decides to adjourn the consideration of this
question pending the receipt of a report from the
Organization of American States;

"2. Invites the members of the Organization of
American States to lend their assistance towards

60/ For texts of relevant statements, see,

874th meeting: President (Ecuador), paras. 154-155, Argentina,
paras. 135-136, Cuba*, paras, 6-7, United States, paras, 100-102,

875th meeting; Ceylon, paras. 29-32, France, para. 21; Italy, para. 8,
Poland, paras, 56-58;

876th meetng: USSR, paras. 85, 86, 88, 94, 95.

8L/ S/4392, same text as S$/4395, O.R., 15th year, Suppl. for July-
Sept, 1960, pp, 29-30.
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the achievement of a peaceful solution of the
present situation in accordance with the purposes
and principles of the Charter of the United Nations;

" "

The representative or Argentina maintained that
by the provision of operative paragraph 1 under which
the Council would adjourn consideration of the ques-
tion, 1t was

"not proposed to deny the Council's competence
1in the matter, or even to settle the legal question
of which organization should act first What is
suggested 1s a noting of the concrete circumstance
that the regional organization 1s dealing with the
question, and a recognition that, for a better
evaluation of the 1ssues, 1t 1s useful to have
before us the considerations at which the regional
orgamzation may arrive."

He further stated that such a preliminary measure
could not prevent the Council from making provisions,
which could be described as precautionary, to ensure
that the exasting situation did not deteriorate before
the report of the Orgamization of American States
was transmitted to the Council.

The President, speaking as the representative of
Ecuador, contended that while resort to regional
arrangements in no way detracted from the powers
of the Security Council, it was juridically correct
and politically advisable to try to solve through
reglonal bodies those disputes which could be dealt
with by regional action.

At the 875th meeting on 18 July 1960, the repre-
sentative of Italy observed that because the Security
Council was the supreme organ working on behalf
of the United Nations on problems of war and peace,
it should be called upon only when other avenues,
as provided by regional arrangements, had been
properly explored.

The representative of France noted that the situa-
tion was under consideration by the Organization
of American States, and suggested that, in view of
this fact, the Council should not make an exhaustive
examination of the question at that time.

The representative of Ceylon observed that there
could be no doubt that Cuba had the right to choose
whether it should put the case before the Council
or before the regional organization, since the Ar-
ticles of the Charter amply supported such a con-
tention. The fact that the Council adopted the agenda
without objection meant that the jurisdiction of the
Council and the right of Cuba were both admitted.
Moreover, the proposal put forward in the draft
resolution that the Council adjourn must be consid-
ered only as an interruption and not as an attempt
to deny Cuba 1ts right to have the case heard and
decided before the Council.

The representative of Poland stated that according
to the draft resolution the Council would decide to
adjourn considerafion of the question on the ground
that 1t should first be discussed by the Organization
of American States. Article 52 prowvided for the
use of regional organizations for dealing with such

matters as were appropriate for regional action.
He further stated:

"pParagraph 4 of this Arficle, however, contains
a specific reservation to the effect that this pro-
vision 1n no way 1mpairs the application of Ar-
ticles 34 and 35. Again, Article 34 states that
the Security Council 'may investigate any dispute,
or any sttuation which might lead to international
friction or give rise to a dispute'.”

Article 34, together with the provisions of Article 52,
meant that the Security Council could consider any
case, regardless of other existing machinery, or-
ganization or body outside the United Nations, leaving
the choice of the appropriate machinery to the party
directly concerned.

At the 876th meeting on 19 July 1960, the represen-
tative of the USSR contended that, although some
members had chosen to disregard it, Article 52
expressly stated that the obligation of Members of
the Organization to make efforts to achieve a set-
tlement of local disputes within the framework of
regilonal arrangements before referring them fo
the Security Council in no way impaired the appli-
cation of Articles 34 and 35 of the Charter., He
asserted that Article 35 (1) unequivocally provided
that any Member State may bring any dispute or
situation of the nature referred to in Article 34
to the attention of the Security Council or General
Assembly. "On the strength of that provision of
the Charter alone, the Cuban Government 1s fully
entitled to apply to the Security Council for help
and to expect such help from the Council", he added.
He also maintained that the draft resolution, in
proposing that the Council adjourn consideration of
the question pending the receipt of a report from
the Organization of American States, meant that,
without examining the question itself and not wishing
to take any action, the Council would refer the
question to the Orgamization of American States.
This, 1 effect, would be a refusal by the Security
Council to fulfil its obligation.

At the same meeting, the draft resolution submitted
by Argentina and Ecuador was adopted by 9 votes
in favour, to none against, with 2 abstentions, 62

CASE 11,5/ SITUATION IN ANGOLA: In connexion
with the draft resolution submitted by Ceylon,
Liberia and the United Arab Republic: voted upon
and not adopted on 15 March 1961

[Note: During the discussion on the inclusion in
the agenda 1t was remarked that, 1n order to ascer-
tain whether they in fact endangered international
peace and security, the events in Angola had to be
discussed in the Council. It was later stated that in
the context of the prowisions of Article 34 it was
clear that a situation which could endanger world
peace need not necessarily be a dispute between
two Member States. Doubts were expressed as to

62/ 876th meeting para. 128,

_6_3/ For texts of relevant statements, see,

943rd meeting: USSR, paras. 71-72, Umted Arab Republic, para. 44,

944th meeting France, paras. 19-21, Portugal*, paras. 37-39, 43,

946th meeting, Liberia, para. 158, Turkey, paras. 83-84, 87, United
Kingdom, paras. 57-58.
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whether 1t was relevant to invoke Article 34 in
requesfing the Council to deal with the Angola in-
cidents: 1t was not sufficient to cite Article 34 but
1t had to be demonstrated that a situation in fact
existed which was likely to endanger international
peace and security. On the other hand, i1t was main~
tamned that Articles 33 and 34, which were the only
ones under which any action of thce Council might
be justified under Chapter VI of the Charter, were
not applicable, since there was no mention of any
dispute between Member States likely to endanger
the maintenance of international peace and security,
nor did any situation exist which would cause any
dispute of that nature.]

At the 943rd meeting on 10 March 1961, the rep-
resentative of the United Arab Republic, 1n dealing
with the question of inclusion of the item in the
agenda, observed that if the Council wanted to ascer-
tain whether the events mn Angola endangered peace
and security within the meaning of Article 34 of the
Charter, then they must be discussed by the Council.

The representative of the USSR remarked that the
representative of Liberia had expressly referred at
the 934th meeting, on 15 February 1961, to the
presence of circumstances 1n Angola which were
likely to endanger the maintenance of international
peace and security. A situation had been created in
Angola which might at any moment turn explosive
and lead fo military conflicts, thus endangering
world peace.

At the 944th meeting on 10 March 1961, the rep-
resentative of France mquired whether i1t was really
relevant to invoke Article 34 in asking the Council
to deal with the incidents in Angola. To assert that
clashes which had taken place between various ele-
ments of the population 1 Angola were of sucha
nature as to lead to an international dispufe would
stretch the meaning of Article 34 in a way which
had not been itended by 1its authors.

"This would involve the danger of aftributing
to any dispute or wncident which occurs in a country
... a meanng and significance which i1t does not
have, Article 34 adds that the purpose of the Coun-
cil's investigation shall be 'in order to determine
whether the continuance of the dispute or situation
1s likely to endanger the maintenance of interna-
tional peace and security’.”

However, the incidents at Luanda had no sequel
The duty of the United Nations and of the Council
was to maintain international peace and security.
If the Council acted otherwise, the salutary nature
of 1its action might be open to doubt Therefore,
the Security Council must refrain from intervening
in matters which were not indisputably within its
jurisdiction.

The representative of Portugal®* maintained that
there was no provision of the Charter which would
justify the consideration of the matter by the Secu-
rity Council, and that the inclusion of the item in
the agenda was 1llegal. He added:

"No mention has been made of any dispute between
the Portuguese State and any other State Member
of the Organization likely to endanger the main-
tenance of international peace and security, nor

has any proof been presented of the existence of
a situation which would cause a dispute of that
nature. Clearly there must be at least two parties
—and under the Charter the parties must also be
sovereign independent States—if there 1s to be a
dispute or if such a situation 1s to exist. Therefore,
none of the cases foreseen in Articles 33 and 34
is undcr consideration. These two Articles are
the only ones which would justify any action of
the Security Council within the scope of Chapter VI."

He also remarked that the representative of Liberia
in his statement before the Council at the 934th
meeting had based his request for inclusion of the
item 1n the agenda on the provisions of Article 34
of the Charter. However, in the letter of submission
reference to that Article had been omitted. This
showed, 1n his wview, that the Liberian delegation
"could not 1 effect find any legal premise which
would justify 1ts submission of the matter to the
Security Council”.

At the 946th meeting on 15 March 1961, the rep~
resentative of the United Kingdom noted that the
representative of Liberia, mn asking that the Council
should deal with the incidents in Angola, had invoked
Article 34 of the Charter. However, his delegation
believed that it was not sufficient to invoke that
Article. The Council would be competent to deal
with the question "only if there were in fact a situa-
tion likely to endanger the maintenance of interna-
tional peace and security". The onus of showing that
such a situation 1n fact existed had to rest on those
who alleged 1t. In the view of his delegation this had
not been demonstrated m the Council debate on the
question,

The representative of Turkey, referring to the
specific question of the applicability of Article 34
of the Charter to the Angola incidents, stated that
the Security Council had been entrusted by explicit
Articles of the Charter to act as a guardian of
mternational peace and security. As to whether the
Security Council, the organ created to intervene in
cases of dangers to world peace, should be seized
of the incidents in Angola, the representative stated
that his delegation could not support the draft reso-
lution before the Council.

Referring to a statement made to the effect that
the question before the Council did not involve a
dispute between two Member States, the repre-
sentative of Liberia, after quoting Article 34 "which
confers indisputable powers upon the Security Coun-
ci1l", stated:

"T should like to underline the words 'situation
which might lead to international friction or give
rise to a dispute'. In the context of this legal
pronouncement of Article 34, 1t 1s clear that a
situation which could endanger world peace must
not necessarily be a dispute between two Member
States."

At the same meeting, the three~-Power draft reso-
lution before the Council was not adopted. There
were 5 votes 1n favour, none against, with 6 absten-
tions. %

64/ 946th meening: para. 165.
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Part 11}
APPLICATION OF THE PROVISIONS OF ARTICLE 35 OF THE CHARTER

NOTE

During the period under review twenty-nine ques-
t1ons®/ relating to the maintenance of international
peace and security were brought to the attention of
the Security Council, Of these, twenty-six were sub~
mitted by Members of the United NathHS,E)—é-/ one by a
non-Member,%/ and two by the Secretary~General, 88/
The relevant data regarding submission has been
summarized 1n the appended Tabulation, This note,
however, 1s concerned only with the implementation
of Article 35 by Members and States not Members
of the United Nations,

The Security Council has continued, at the instance
of the parties or other Members of the United Nations,
to consider two questions which had been previously
included i 1ts agenda, namely, the Palestine ques-
tion &/ included 1in 1947 and the India-Pakistan ques-
tionZY 1ncluded m 1948, In the current review period,
four of the new questions considered by the Security
Council received continuous attention from the Coun-
cil, namely: the "Situation 1n the Republic of the

Congo",ZY *Complamnts by the Government of
Cuba",?2/ "Question of Race Conflict i South

Africa",73/ and the "Situation in Territories 1n Africa
under Portuguese Administration”, 74/

65/ In two instances, the Council included in 1ts agenda 1tems sub-
mitted by different Member States arising from the same state of
facts, see Tabulation* Entries 7 and 8, 22, 23 and 24. In another, the
question was not included in the agenda, see Tabulation: Entry 11.

66/ See Tabulation- sections B and C.

67/ Tabulation section D,

68/ Tabulation; section G.

7 In the period covered by the present Repertoire, the following
were considered as sub-items of the "Palestine question” by the
Security Council Letter dated 26 January 1959 from the representative
of Israel addressed to the President of the Security Council (S/4151)
(845th meeting), Letter dated 1 April 1961 from the Permanent Repre-
sentative of Jordan addressed to the President of the Security Council
(5/4777) (947th meeting), (a) Letter dated 20 March 1962 from the Per-
manent Representative of the Syrian Arab Republic addressed to the
President of the Security Council (S/5096) (999th meeting); (b) Letter
dated 21 March 1962 from the Permanent Representative of Israel ad-
dressed to the President of the Security Council (S/5098) (999th meeting),
(a) Letter dated 20 August 1963 from the acting Permanent Representa-
tive of Israel addressed to the President of the Security Council (S/5394)
(1057th meeung), (b) Letter dated 21 August 1963 from the acting Perma-
nent Representative of Israel addressed to the President of the Security
Council (5/5396) (1057th meeting), (c) Letter dated 21 August 1963 from
the Permanent Representative of the Syrian Arab Republic addressed to
the President of the Security Council ($/5395) (1057th meeting).

20/ The "India-Pakistan question” was considered under items en-
utled, (a) Letter dated 11 January 1962 from the Permanent Repre-
sentative of Pakistan addressed to the President of the Security Council
(S/5058) (990th meeting), (b) Letter dated 16 January 1962 from the
Permanent Representative of India addressed to the President of the
Security Council (§/5060 and Corr.l) (990th meeting); (c) Letter dated
29 January 1962 from the Permanent Representative of Pakistan
addressed to the President of the Security Council (S/5068) (990th
meeting).

7L/ Por the questions considered in connexlon with the situation in
the Republic of the Congo, see Tabulation Entry 29.

72/ The complaints by the Government of Cuba were considered in
items entitled (a) Letter dated 11 July 1960 from the Mimister for
Foreign Affairs of Cuba addressed to the President of the Security
Council (S/4378) (874th meeting), (b) Letter dated 31 December 1960
from the Mimster for External Relations of Cuba to the President of
he Security Council (8/4605) (921st meeting), (c) Letter dated 21 No-
jember 1961 from the Permanent Representative of Cuba addressed to

Submission by Members of the United Nations

In submitting questions to the Security Council,
Members of the United Nations have in mostinstances
done so by means of a communication addregsed to
the President of the Security Council Intwoinstances
submission was effected as a result of a letter ad-
dressed to the Secretary-General, Inthefirstof these,
the Government of Laos requested that the Secretary-
General take the necessary procedural actioninorder
to effect the dispatch of an emergency force to that
country;75 i the second, the Government of the
Congo requested the urgent dispatch by the United
Nations of military assistance,?®/ The actual sub-
mission 1n both cases was effected by the Secretary-
General who asked for an urgent meeting of the
Council to hear a report by the Secretary-General
on the communications of the two Governments,Zl/
With the exception of nine mstances, 8 all questions
were submitted by States directly involved.

In their initial communications, Members usually
indicated that they were acting in accordance with
Article 35 or that some Charter principle had been
violated, In ten mstances’ Article 35 (1) of the

the President of the Security Council (S/4992) (980th meeting), (d) Letter
dated 22 February 1962 from the Permanent Representative of Cuba
addressed to the President of the Security Council (S/5080) (991st
meeting). This item was not included 1n the Council's agenda, (e) Letter
dated 8 March 1962 from the Permanent Representanve- of Cuba
addressed to the President of the Security Counctl (S/5086) (992nd
meeting), (f) Letter dated 22 October 1962 from the Permanent Repre-
sentative of Cuba addressed to the President of the Security Council
(S/5183) (1022nd meeting), This item formed part of a muluple com-
plaint 1in which both the United States and the USSR submutted letters.
See Tabulation' Entries 22, 23, 24,

73/ The "Question of Race Conflict in South Africa” was considered
under the following item and sub-items: (a) Letter dated 11 July 1963
addressed to the President of the Security Council by representatives
of. . . [32 Member States] (S/5348) (1040th meeting), (b) Report by the
Secretary-General in pursuance of the resolution adopted by the
Security Council at its 1056th meeting on 7 August 1963 (S/5438 and
Add.1-5) (1073rd meeting), (¢) Letter dated 23 October 1963 from the
representatives of, , . [32 Member States] (S/5444 and Add.l) (1073rd
meetng).

74/ The "Situation 1n Territories 1n Africa under Portuguese Admims-
tration” was considered under the followingitem and sub-items: (a) Let~
ter dated 11 July 1963 addressed to the President of the Security Council
by representatives of... [32 Member States] (S/5347) (1040th meeting),
(b) Report by the Secretary-General in pursuance of the resolution
adopted by the Security Council at its 1049th meeting on 31 July 1963
(5/5448 and Add.1-3) (1079th meeting), (c) Letter dated 13 November
1963 from the representatives of...[29 Member States] (S/5460)
(107%th meeting).

%/ 5/4212, O.R., l4th year, Suppl. for July-Sept. 1959, pp. 7-8.
In asking for the meeting, the Secretary~General said that he did not
intend to 1introduce formally on the agenda anything beyond his own
wish to report to the Council on the letter received from the Govern-
ment of Laos. See Tabulation Entry 28, 847th meeting para. 11, and
chapter I, Case 5.

18/ S/4382, O.R., 15th year, Suppl. for July-Sept. 1960, pp. 11-12.
Tabulation* Entry 29.

27/ $/4213, O.R., l4th year, Suppl. for July-Sept. 1959, p. 8, S/4381,
O.R., 15th year, Suppl. for July-Sept. 1960, p, 11.

78/ Tabulation: Entries 1, 2, 6, 10, 14, 15, 16, 19, 25,

79/ Tabulation Entries 1, 3, 4, 5, 10, 11, 13, 21, 23, 26, In another
instance, a Member, while not invoking Article 35 (1) in his letter of
submission, referred in that communication to a previous letter on the
same question, in which that Article had been invoked, Tabulation-
Entry 20, note L.
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Chapter X. Consideration of Chapter VI of the Charter

Charter was wmvoked as the basis of submission; in
nine of these instancesd that provision was 1mvoked
in conjunction with Article 34 of the Charter and in
seven instances 1t was invoked together with other
Articles.8Y Other Articles mvoked have been Ar-
ticles 1 (1),2% 2 (4),%¥ 11 (2),8/ 24,3 24 (1), &/
31,87/ 32,8y 36,8% 39,2Y 40,2V 41,22/ 52, &/
52 (4),2 53,2 96,2/ and 103,27/

In the other communications submitting questions
for consideration by the Security Council, no reference
was made to specific Articles of the Charter; how-
ever, these complaints generally charged acts of
provocation or aggression, or that a situation existed
which threatened international peace and security.
In their initial communication States have indicated
more or less explicitly the action requested of the
Counc1l?¥ as well as the nature of the question,

In no instance have Members submitted a question
to the Council as a dispute. In eleven mstances2y/
questions were explicitly described as situations; in
seven, % they were described generally as involving
acts of aggression. One initial communicationifl/
referred to a unilateral act of war against the com-
plaimning State; another 192/ yeferred to a state of war
prevailing in the territories under the administra-
tion of a Member of the United Nations, In two in-
stances!%/ complaint was made of armed interven-
tion, and in others complaining States referred to
violations of sovereignty 1%/ and territorial in-
tegrity.l9/ In two 1nitial communications% a num-

ber of States complained about the policies of apartheid

and racial discrimination practiced by a Member of
the United Nations; 1n anotherl®Z members called
attention to the abuse of human rights and fundamental
freedoms carried out in the territory under the ad-

80/ The exception being Tabulation: Entry 1.
81/ Tabulation, Entries 4, 5, 10, 11, 21, 23, 26.
82/ Tabulation Entries 23, 26, 28,

83/ Tabulation Entries 23, 26,
84/ Tabulation* Entry 28,

85/ Tabulation Entry 4.

86/ Tabulation Entries 4,5, 10, 11, 21, 23, 26,
87/ Tabulation- Entries 5, 10.

88/ Tabulation Entry 5.

89/ Tabulation: Entry 4.

29/ Tabulation, Entries 23, 26,

91/ Tabulation Entry 21.

92/ Tabulation: Entries 11, 21,

2§/ Tabulation+ Entries 11, 21.

94/ Tabulation- Entries 4, 5, 10,

95/ Tabulation- Entries 11, 19, 21.

96/ Tabulation, Entry 21.

97/ Tabulation- Entries 4, 5, 10, 11, 21,

98/ However, in mine instances no specific action was Tequested

beyond the calling for a meeting and consideration of the matter by the
Security Council. See Tabulation: Entries L, 7, 8, 12, 13, 14, 23, 24, 27,

99/ Tabulation- Entries 1, 2, 4, 5, 6, 7, 8, 10, 13, 15, 16,
100/ Tabulation* Entries 4, 17, 18, 19, 20, 21, 26.

101/ Tabulation, Entry 23.

102/ Tabulation+ Entry 25.

103/ Tabulation- Entries 10, 26,

104/ Tabulation- Entries 3, 9, 10, 13.

105/ Tabulation: Entries 12, 13.

106/ Tapulation- Entries 1, 15,

107/ Tabulation: Entry 6.

ministration of another Member One communica-
cationl%/ requested a meeting of the Council to con-
sider the non-implementation by a Member of the
Council of Article 73 of the Charter and the reso-
lutions of the General Assembly and the Special
Political Committee, In most cases, the conduct
complamed of was described as threatening inter-
national peace and security.

States not Members of the United Nations

During the period under review there has been only
one mstance 199/ of submission of a question by anon-
Member (Kuwait). This involved a complaint concern-
ing a situation likely to endanger the maintenance of
international peace and security arising from athreat
to 1ts territorial integrity and independence. The
mitial communication invoked Article 35 (2) as the
basis of submission.iY

Procedural consequences of submission
under Article 35

As was noted above, questions have been submitted
to the Council by means of communications addressed
to the President of the Security Council, with the ex-
ception of the two instances wherein submission was
effected as a result of aletter addressedto the Secre-
tary~General requesting United Nations military as-
sistance, and were dealt with i1n accordance with
rules 3, 4 and 6, respectively, of the provisional
rules of procedure.l Communications submitting
questions for consideration by the Council have been
dealt with 1n accordance with rules 6-9 of the provi-
sional rules of procedure and material relating to
the application of these rules 1s contained in chapter II
of this Supplement, In three communications addressed
to the President of the Security Council requesting in-
clusion of a matter in the provisional agenda draft
resolutions were enclosed,ll2/ Material on the prac-
tice of the Security Council in the implementation of

108/ Tapulation: Entry 16.

109/ Tabulation Entry 27,

110/ tms request was supported by the representative of the Umted
Kingdom 1n a letter (S/4845) dated 1 July 1961, who asked that a meeting
be called accordingly. In a letter (S/4847) dated 2 July 1961 the repre-
sentative of Iraq requested a meeting of the Council to consider a
"Complaint by the Government of the Republic of Iraq in respect of the
situation, arising out of the armed threat by the Umited Kingdom to the
mdependence and security of Iraq which 1s likely to endanger the
maintenance of international peace and security”. In another letter
(S/4848) of the same date the same representative said he wished to
state that the "complaint” by Kuwait was not receivable by the Council,
since paragraph 2 of Article 35 of the Charter related to the right of
States not Members of the United Nations to bring questions to the
attention of the Security Council, and that Kuwait was not and had never
been an independent State, At the 957th meeting on 2 July 1961, the
repregentative of the USSR said: "We feel called upon to point out
that the documents to be regarded as the formal grounds for including
this whole question in the agenda are the proposals by two Members
of the Umted Nations, namely, the requests made by the delegations
of the Unmited Kingdom and Iraq” (para. 10). In reply, the President
said; "I take 1t that he [the representative of the USSR] 18 not opposing
the adoption of the agenda” (para. 12). At the 958th meeting on 5 July
1961, the representative of Kuwait, having been invited to participate,
repeated the earlier assertion "We made our application to come here
under Arucle 35, paragraph 2, of the Charter” (para. 67).

111/ See chapter I, Cases 5 and 6, see also chapter II, Case 1.

112/ Tabulation* Eniries 2, 22, 24, In one 1mtial communication, 1t
was noted that a draft resolution would be submtted in due course
(see Tabulation: Entry 16, note 1).
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Article 35 of the Charter at the stage of adoption of
the agenda will be found 1n chapter II, part III.

The Council has not, 1n respect of any new guestions
submitted for its consideration during the period

under review, considered whether to accept the desig-
nation of a question 1n the 1nitial communication,
Nor was any question raised as to the appropriate
designation for a question included in the agenda at
an earlier period.



TABULATION OF QUESTIONS SUBMITTED TO THE SECURITY COUNCIL (1959-1963)

**SECTION A QUESTIONS SUBMITTED BY MEMBERS AS DISPUTES
SECTION B. QUESTIONS SUBMITTED BY MEMBERS AS SITUATIONS

Articles

invoked as
basis for Description of question m Action requested of the
Question Submitted by Other parties submission letter of submission Security Council Reference
1. Complaint concern— Afghanistan, Burma, South Africa 35 () "... situation arising out ", .. to consider the situa- S/4279 and Add.1,
ing South Africa Cambodia, Ceylon, of the large-scale kill- tion. .. which endangers O.R., 15th year,
(letter of 25 March Ethiopia, Federation of ings of unarmed and the  maintenance of Suppl. for Jan.~
1960) Malaya, Ghana, Guinea, peaceful demonstrators international peace and March 1960, pp. 58~
India, Indonesia, Iran, againstraclal discrimi- securlity." 59
Iraq, Japan, dJordan, nation and segregation
Laos, Lebanon, Liberia, in the Union of South
Libya, Morocco, Nepal, Africa. ... with grave
Pakistan, Philippines, potentialities for inter-
Saudi Arabia, Sudan, national friction, which
Thailand, Tunisia, Tur- endangers the main-
key, United Arab Re- tenance of international
public and Yemen, peace and security,"
25 March 1960
2. Letter dated 23 May Argentina, Ceylon, Ecua- France, USSR, None "Concern with present Resolution recommend- S/4323, O.R., 15th
1960 from the rep- dor, Tunisia, 23 May United King- international 'situa~ 1ng, inter alia, that Gov- year, Suppl. for
resentatives of 1960 dom, United tion'"; submits draft ernments concerned April-June 1960,
Argentina, Ceylon, States resolution seek solutions of pp. 13-14
Ecuador and Tuni- existing international
s1a® problems by negotiation
or other peaceful
means; refrain from
any action which might
increase tensions; con-
tinue their efforts to-
wards disarmament,
and that the Big Four
Powers resume discus-
S10NS as soon as possi-
ble and avail them-
selves of the assistance
of the Security Council
and other appropriate
organs
3. Complaint by Ar- Argentina, 15 June 1960 Israel 34, 36 (1) " .. the wviolation of the "... take decisions in- 5/4336, 1d., pp. 27~

genfina
case)

(Eichmann

sovereign rights of the
Argentine Republic ...
contrary to the rules of
international law and
the purposes and prin-
ciples of the Charter

and creating an

volving just reparations
for the rights violated."

28
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4. Complaint by Cuba
(letter of 11 July
1960)

5. Complaint by Cuba
(letter of 31 Dec.
1960)

6. Situation in Angola

Cuba, 11 Tuly 1960

Cuba, 31 Dec, 1960

Liberia, 20 Feb, 1961

United States

United States

Portugal

34, 35 (1),
52 (4), 1031/

34, 35 ()Y

34y

atmosphere of 1nse-
curity and mistrust in-
compatible with the
preservation of inter-
national peace,"

Grave situation existing
"with manifest danger
to 1nfernational peace
and security, as a con-
sequence of the re-
peated threats, harass-
ments, 1intrigues, re-
prisals, and aggressive
acts to which my coun-
try has been subjected
by the Government of
the United States of
America."

", .. the Government of
the United States ... 1s
about to perpetrate,
within a few hours,
direct military aggres-
sion against the Gov-
ernment and people of
Cuba. The facts
Iisted 1n this complaint
relate to an extremely
serious and dangerous
phase of a situation
which seriously affects
international peace and
security and could give
rise to a conflict of un-
suspected proportions
and consequences."

"...cris1s mAngola .. ."

"consider

the situation
and ... take such
measures as 1t deems
fag. "

Examination of the situa-

tion and adoption of
"measures whichit may
deem necessary topre-
vent armed units of the
United States and mer-
cenarles 1n 1its service
violating the sove-
reignty, territorial in-
tegrity and independ-
ence of a State Member
of the United Nations™.

.. 1mmediate action
should be taken by the
Security Council to
prevent further deteri-
oration and abuse of
human rights and priv-
1leges in Angola."

S/4378, OR, 15th
year, Suppl. for
July-Sept. 1960,
pp. 9-10

S/4605, O R., 15th
year, Suppl. for
Oct.-Dec. 1960,
pp 107-109

S/4738, O.R., 16th
year, Suppl. for

Jan -March 1961,
p. 145
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Arucles

1nvoked as
basis for Descripuon of question 1n Acuon requested of the
Question Submztted by Other parties submission letter of submission Security Council Reference
6, Situation in Angola Afghanistan, Burma, Portugal None ", .. serious situation ", .. to consider the situ- S/4816 and Add.1and
(continued) Cambodia, Cameroon, prevailing 1n Angola ation in Angola as a 2, O.R., 16th year,
Central African Re- massacres ... and matter of urgency." Suppi. for April-
public, Ceylon, Chad, the most ruthless sup- June 1961, pp. 57~
Congo (Brazzavilie), pression of human 59
Congo (Leopoldville), rights and fundamental
Cyprus, Dahomey, freedoms ... constitute
Ethiopia, Federation of a serious threat to in-
Malaya, Gabon, Ghana, ternational peace and
Guinea, India, Indo- security."
nesia, Iran, Iraq, Ivory
Coast, dJapan, Jordan,
Laos, Lebanon, Liberia,
Libya, Madagascar,
Mali, Morocco, Nepal,
Nigeria, Pakistan,
Philippines, Saudi
Araha, Senegal,
Somalia, Sudan, Togo,
Tunisia, United Arab
Republic, Upper Volta,
Yemen and Yugoslavia,
26 May 1961
7. Complaint by Kuwait United Kingdemg/1 July Iraq, Kuwait None ¥/ ", .. the situation arising ", . that a meeting of the S/4845, O.R., 16th
1961 from the threat by Iraq Council shall be called year, Suppl. for
to the territorial inde- accordingly." July-Sept. 1961,
pendence of Kuwaat, pp. 1-2
which 1s likely to en-
danger the maintenance
of 1international peace
and security."
8. Complaint by Iraq Iraq, 2 July 1961 UmtedKingdom None "... the situation, arising " .. that the Security S/4847, imd., p. 2

out of the armed threat
by the United Kingdom
to the independence and
security of Iraq which
1s likely fo endanger
the maintenance of in-
ternational peace and
security."

Council be convened to
consider the following
question- ,.."

8%¢C
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9. Complaint by Tuni-
s1a

10. Complaint by Cuba
(letter dated 21 Nov,
1961)

11, Complaint by Cuba
(letter dated 22 Feb,
1962)

12. Complaint by Sene-
gal

Tunisia, 20 July 1961

Cuba, 21 Nov. 1961 Dominican Re-

United States

Cuba, 22 Feb. 1962

Senegal, 10 April 1963

. acts of aggression
mfringing the sove-
reignty and security of
Tunisia and threatening
international peace and
security."

the Government of
the United States 1s
carryiag out a plan of
armed intervention 1n
the Dominican Republic
1n violation of that coun-
try's sovereignty" and
... endangering inter-
national peace and se-

curtty. ... As the
Dominican situation be-
comes increasingly

threatening, the United
States no longer hesi-
tates to use more rapid
and direct methods."

"The Government of the

Umited States ... has
promoted the adoption
of enforcement action
within and outside the
Organization of Ameri-
can States, as aprelude
to the large~scale inva-
sion of our country, ...
These unlawful acts
against an independent
State create a serious
international situation
and a threat to inter-
national peace and
security."

"In view of the repeated
violations of Senegalese

airspace and territory
that have taken place."

" .. to take such meas-

ures as 1t deems
necessary 1in order to

put an end to this

aggression and to have
all French troops with-
drawn from Tunisian
territory."

"The mission of the Se-

curity Council 1s to take
up and find solutions
for any important and
urgent situations and
disputes which raise a
threat to international
peace and security,"

Adoptionof ", ., measures

necessary to bring to
an end the illegal action
... and thus prevent the
development of a situa-
tion which endangers
international peace and
security "

. to discuss this mat-
ter.m

S/4861,8/4862,1bid.,
pp. 6-=9

S/4992, O.R., 16th
year, Suppl. for

1 yred

Oct.-Dec. 1961,
pp. 139-141

S/6080, O.R., 17th
year, Suppl. for

G& oronay jo yonpeorrddy

Jan.~-March 1962,
pp. 82-84

$/6279, O.R., 18th
year, Suppl. for
April-Jjune 1963,
pp. 16-17
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Question

Submuitted by

Other parties

Artcles
1nvoked as

basis for
submission

Description of question in
letter of submission

Action requested of the
Security Council

Reference

13. Complaint by Hait1

14, Reports by the Sec-
retary-Generalcon-
cerning Yemen

15, The question of race
conflict 1n South
Africa

Haiti, 5 May 1963

USSR, 8 June 1963

Algeria, Burundi, Came-
roon, Central African
Republic, Chad, Congo

(Brazzavilie), Congo
(Leopoldwnlle), Da-
homey, Ethiopia,

Gabon, Ghana, Gulnea,
Ivory Coast, Liberia,

Libya, Madagascar,
Mali, Mauritania,
Morocco, Niger, Ni-

geria, Rwanda, Senegal,
Sierra Leone, Somalia,
Sudan, Tanganyika,
Togo, Tumsia, Uganda,
United Arab Republic
and Upper Volta, 11
July 1963

Dominican Re-
public

Yemen, Saudi
Arabia, Uni-
fed Arab Re-
public

South Africa

34, 35 (1)

None

None

"

m

... the grave situation
now existing between
Hait1 and the Dominmican
Republic ... caused by
the repeated threats of
aggression and at-
tempts at interference
made by the Dominican
Republic, which are in-
fringements of Haiti's
sovereignty and terri-
torial integrity and con-
stitute a danger to in-
ternational peace and
security,"

... the reports [of

the Secretary-General]
contain proposals con-
cerning possible meas-
ures by the United
Nations to maintain
international peace and
security, on which, un-
der the Charter, deci-
sions are taken by the
Security Council."

explosive situation
existing in the Republic
of South Africa, which
constitutes a serious
threat to 1internaticnal
peace and security ...
brought about by the
mtolerable  apartheid
policies of that Govern-
ment ,.."

" .. to bring the matter
to the attention of the
Security Council ..."

", .. to consider the re-
ports of the Secretary-
General to the Council,"

" .. that the Security
Council take necessary
action to find a solu-
tion ..."

S/5302, 1b1d., pp. 38-
29

S/5326,. O.R., 18th

year, Suppl. for
April-June 1963,
p. 51

S/5348, O.R., 18th
year, Suppl. for
July-Sept. 1963,
pp. 11-14
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Algeria, Central African South Africa None ", . the situation . . " .. to examine the re- S/5444 and Add.1,
Republic, Ceylon, Congo 'seriously  disturbing port of the Secretary- O.R., 18th year,
(Brazzaville), Congo infernational peace and General ... 1n order to Suppl. for Oct.~
(Leopoldvilie), Da-~ security’ has  been consider additional Dec. 1963, pp. 41~
homey, Ethiopia, Gabon, further exacerbated by measures to ensure the 42
Ghana, Guinea, India, recent developments in compliance of the South
Indonesia, Ivory Coast, that country." African Government
Liberia, Madagascar, with previous Security
Malaysia, Mal, Mauri- Council resolutions and
tama, Morocco, Niger, 1ts obligation as a Mem~
Nigeria, Pakistan, ber State.”

Senegal, Sierra Leone,
Somalia, Sudan, Tan-
ganyika, Togo, Tunisia,
Uganda, United Arab
Republic and Upper
Volta, 23 Oct. 1963

16. Situation in Southern Ghana, Guinea, Morocco United King- None ... our Governments ", .. to consider the situ- S/5382, S/5409, 18th
Rhodesia and Unifed Arab Re- dom consuder that the con- ation in Southern Rho- year, Suppl. for
public, 2 August 1963 tinuance of this situa- desial..." July-Sept. 1963,
tion 1s lhikely to endan- 64-71, 151
Congo (Brazzaville), y bp ’
30 A st 1963 ger the maintenance of
u
gu international peace and
security ..."
8/ Atrached was a draft resolution recommending specific measures., €/ See Tabulation entry 27,
b/ Other Arncles invoked were Arncles 24 and 36. 1/ However, in its letter, the Umted Kingdom supported the mvocation by Kuwait of Article 35 (2) of the
£/ Other Articles 1nvoked included Articles 52 (4), 103, 24 (1), 31 and 32 of the Charter. Charter
4/ This Article was 1nvoked at the 934th meeting on 15 February 1961, 1n connexion with the adoption of &/ Invoked also were Articles 24 (1), 31, 52 (4) and 103 of the Charter

the provisional agenda dealing with the situation in the Congo, at which itme the representative of Liberia
proposed that a new item dealing with the disturbances in Angola be added to the provisional agenda and to
which he referred in his letter of submission. Y/ The letter noted that a draft resolution would be submtted for consideration, in due course.

b/ Invoked also were Arucles 24 (1), 41, 52, 53 and 103 of the Charter.
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SECTION C. QUESTIONS SUBMITTED BY"f MEMBERS AS THREATS TO THE PEACE, BREACHES OF THE PEACE OR ACTS OF AGGRESSION

\

Question

T

!

Submutted by Other parties

Articles
1nvoked as
basis for
submission

Description of question 1n
letter of submission

Action requested of the
Security Council

Reference

17. Complaint by the

18. Complaint

19.

20.

USSR (U-2 mcident)y/

by the
USSR (RB-47 mci~
dent) ¥/

Letter of 5 Septem-~
ber 1960 from the
USSR (Action of the
OAS relating to the
Dominican Republic)
(letter dated 5 Sept.
1960)

Complaint by Por-
tugal (Goa)

USSR, 18 May 1960 United States,
Turkey, Pa-
kistan, Nor-

way

USSR, 13 July 1960 Norway, Uni-
ted Kingdom,

United States

USSR, 5 Sept. 1960 Dominican Re-
public, Vene-

zuela

Portugal, 18 Dec. 1961 India

None "o Aggressive acts
by the Air Force of
the United States of
America against the
Soviet Union, creating
a threat to universal
peace."

None "... New aggressive
acts by the Air Force
of the United States of
America, ... creatinga
threat to umversal
peace.”

53 Consideration of a reso-
lution adopted by the
OAS on 20 August 1960
"condemning the acts of
aggression and inter-
vention committed
against the Republic of
Venezuela by the anti-
popular Trujilloregime
in the Dominican Re-
public."

NoneY ", .. the Indian Govern-
ment has followed up
its build-up of armed
forces and provocations
... with afull-scale un-
provoked armed attack
on the territories of
Goa, Damao and Diu,
comprising the Por-
tuguese State of India."

"... urgently consider
the question take
the necessary measures
to halt the unheard-of
provocative actions of
the United States of
America which repre-
sent a threat to the
cause of peace."

" .. examine without de-
lay the question of the
continuing provocative
acts being commtted
by the United States of
America and 1in this
connexion will take
such measures as are
necessary to put an end
to these acts of the
United States of
America which are en-
dangering peace."

"... considering the deci-
sion taken by the OAS
concerning the Domin-
1can Republic and with
a view to the speedy
adoption by the Council
of an appropriate reso~
lution."

" .. to put a stop to the
condemnable act of ag-
gression of the Indian
Union, ordering an
immediate cease-fire
and the withdrawal
forthwith from the
Portuguese territories
of Goa, Damao and Diu

of all the 1invading
forces of the Indian
Union,"

S/4314,8/4315,0.R.,
15th year, Suppl.
for April-June
1560, pp. 7-10

S/4384,5/4385,0.R.,
15th year, Suppl.
for July-Sept. 1960,
pp. 12-16

S/4477, 1bid., Dpp.
134-135

S/5030, O.R., 16th
year, Suppl. for
Oct.-Dec. 1961,
Pp. 205-206
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21, Letter of 8 March

1962 from the rep-
resentative of Cuba
concerning the Punta
del Este decisions

22, Complaint by the

representative of
the United States
(letter dated 22 Oc-
tober 1962)1/

23, Complaint by the

representative of
Cuba (letter dated
22 October 1962)

Cuba, 8 March 1962

United States, 22 Oct. 1962

Cuba, 22 Oct. 1962

OAS

Cuba, USSR

United States

34, 35 (1),

961/

None

34,
399/

35 (1)

llAt

meeting ... of

Musters for Foreign
Affairs held at Punta
del Este, Uruguay, cer-
fain resolutions were
adopted which violate

the

Charter of the

United Nations and un-
lawful enforcement ac-

tion was

... taken ...

without the authoriza-

tion of

the Security

Council. ..." The sanc-
tion constituted aggres-
sion against Cuba and

a

serious threat to

nternational peace and
security."

", .. dangerous threat to

the

peace and security

of the world caused by

the

ment

secret establish-
in Cuba by the

Union of Soviet Socialist
Republics of launching
bases and the installa~
tion of long-range bal-
listic missiles capable

of

nuclear

carrying thermo-
warheads to

most of North and South
America,"

"The United States Gov-
ernment 1s carrywngout
this act of war in dis-
regard of the inter-
national organmizations,
1 particular, in abso-
lute contempt of the
Security Council, and
18 creating animminent
danger of war."

Request for an advisory

"

"
e

opinion on certain spe-
cific legal questions
and ",.. suspension of
the agreements adopted
at ... Punta del Este,
...and of such meas-
ures as may have been
ordered ..."

... action to bring about

the 1mmediate dis-
mantling and withdrawal
of the Soviet missiles
and other offensive
weapons 1n Cuba, under
the  supervision of
United Nations observ-
ers ..."

to consider the act
of war unilaterally
committed by the Gov-
ernment of the United
States 1n ordering the
naval blockade of Cuba."

S/5086, O.R., 17th
year, Suppl. for

Jan.-March 1962,
pp. 88-90

S/6181,5/5182,0.R.,
17th year, Suppl.
for Oct.-Dec, 1962,
pp  146-148, and
1022nd meefing,
para. 80

S/5183, 1bid,, p. 148
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Question

Submitted by

Other parties

Description of question 1n
letter of submission

Action requested of the
Security Council

Reference

24. Complaint by the
representative of
the USSR (letter
dated 23 October
1962)-&

25, Situation 1n terri-
tories 1n Africa
under  Portuguese
admimstration (11
July 1963)

USSR, 23 Oct, 1962

Algeria, Burundi, Came-
roon, Central African
Republic, Chad, Congo
(Brazzaville), Congo
(Leopoldville), Da-
homey, Ethiopia, Gabon,
Ghana, Guinea, Ivory
Coast, Liberia, Labya,
Madagascar, Mali,
Mauritania, Morocco,
Niger,Nigeria, Rwanda,
Senegal, Sierra Leone,
Somalia, Sudan, Tan-
ganyika, Togo, Tunisia,
Uganda, United Arab
Republic and Upper
Volta, 11 July 1963

Algeria, Burundi, Came-
roon, Central African
Republic, Congo
(Brazzaville), Congo
(Leopoldwille), Da-
homey, Ethiopia, Gabon,
Ghana, Gunea, Ivory
Coast, Liberia, Mada-
gascar, Mali, Mauri-
tania, Morocco, Niger,
Nigeria, Rwanda, Sene-
gal, Sierra Leone, So-
malia, Sudan, Togo,
Tunisia, Uganda, United
Arab Republic and
Upper Volta, 13 Nov.
1963

Cuba,
States

Portugal

Portugal

"In view of the full gravity
of the situation which
the United States Gov-
ernment has ~ created
over Cuba ..." con-
cerning "The violation
of the Charter of the
United Nations and the
threat to peace by the
United States of
America."

"The state of war pre-
vailing 1n some of these
territories  following
the persistent refusal
of Portugal to comply
with the provisions ..."
of General Assembly
and Security Council
resolutions ", ., .consfi-
tutes a definite breach
of peace and securityin
the African continentas
well as a threat to inter-
national peace and
security."

Congiderciion of the re-
port of the Secretary-
General which reveals
the failure to 1implement
the resolution adopted
by the Security Council
on 31 July 1963

", .. to examine the fol-
lowing question. 'The
violation of the Charter
of the United Nations
and the threat to peace
by the United States of
America'."

", .. to consider the situ-
ation in the territories
under Portuguese domi-
nation."”

" .. consider further
appropriate measures
which will ensure the
implementation of the
Security Council reso-
lution of 31 July 1963."

S/5186,5/56187,1bid.,
pp. 149-154

5/6347, O.R., 18th

year, Suppl. for

July-Sept. 1963,
pp. 6-10

S/5460, O.R., 18th

year, Suppl. for

Oct -Dec. 1963,
rp. 94-95
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26. Complaint by the Cyprus, 26 Dec, 1963 Turkey 34, 35, 39.Y
Government of
Cyprus

" . complaint against
the Government of Tur-
key for the acts of (a)
aggression, (b) 1nter-
vention 1n the internal
affairs of Cyprus by
the threat and use of
force against its terri-
torial integrity and
political independence.

.." "A confrontation
of the units of the Greek
and Turkish armiesre-
sulted, with grave and
threatening conse=
quences tonternational
peace.”

" . to consider the mat-

ter and to take appro-
priate measures under
the relevant Articles of
the Charter in order to
remedy the situation
and to preventsuch vio-
lations from occurring
1n the future,"

S/5488,1b1d., pp.112+
114

3/ Submitted also was a cable dated 19 May 1960 from the Minister for Foreign Affairs of the USSR ad-
dressed to the President of the Security Council, transmitting an explanatory memorandum in amplification
of his cable dated 18 May 1960.

X/ Submitred also was a cable dated 13 July 1960 from the Mimster for Foreign Affairs of the USSR ad-
dressed to the Secretary-General of the United Nations, transmitting an explanatory memorandum 1n ampli-
fication of his cable of the same date.

L/ In lus letter dated 18 December 1961 the representative of Portugal referred to his letter dated 11 De-
cember 1961 in which 1t was stated "... under Article 35, paragraph 1 of the Charter of the Umted Nations,
the Portuguese Government once again draws the attention of the Security Council to the above-mentioned
facts [concentration of Indian troops and violations of Portuguese frontier] for all the purposes which the

Council may deem useful, as 1t considers imminent a military aggression and an attack by the Indian Gov-
ernment on Portuguese territory " (S/5018, O.R , 16th year, Suppl for Oct.-Dec. 1961, pp 183-184.) He also

mvoked Article 32 1n requesting an invitation to participate

m/ fnyoked also were Articles 24 (1), 40, 41, 52, 53 and 103

2/ Attached was a draft resolution.

2/ Invoked also were Articles 1 (1), 2 (4) and 24 (1) of the Charter,

B/ Attached was a draft resolution.

9/ Other Articles mnvoked 1 (1); 2 (4) and 24 (1).

SECTION D. QUESTIONS SUBMITTED BY STATES NOT MEMBERS AS DISPUTES

Arnicles
1nvokéd as
basis for Descripiton of question 1n Action requested of the
Question Submitted by Otner parties subrmssion letter of submission Security Council Reference
27. Complaint by Kuwait Kuwait Irag {United 35 (2) " . the situation arising " . to consider urgently S/4844, O.R, 16th
Kingdomj) ¥/ from threats by Irag the following question year, Suppl. for
to the territorial inde- - July~Sept. 1961,

pendence  of

and security "

Kuwait
which i1s likely to en-
danger the maintenance
of international peace

p. 1

T/ See Tabuletion entry 7.
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**SECTION E. QUESTIONS SUBMITTED BY STATES NOT MEMBERS AS THREATS TO THE PEACE, BREACHES OF THE PEACE OR ACTS OF AGGRESSION
**SECTION F. QUESTIONS SUBMITTED BY THE GENERAL ASSEMBLY
SECTION G. QUESTIONS SUBMITTED BY THE SECRETARY-GENERAL

Articles
1nvoked as
basis for Description of question 1n Action requested of the
Question _ Date of submission States involved submission letter of submission Security Council Reference
28. Report by the Secre- 4 Sept. 1959 Laos, Demo- 1(1),11(2)%/ "Report by the Secretary- ® .. an emergency force S/4212,8/4213,0.R.,
tary-General relat- cratic Re- General on the letter should be dispatched at l4th year, Suppl.
ing to Laos public of recelved from the Min- a very early date for July-Sept. 1959,
Vietnam 1ster for Foreign Af- m order to halt the pp. 7-8

29, Situation in the Re- 13 July 1960 Republic of the None
public of the Congo¥ Congo, Bel-
gum

fairs of the Royal Gov-
ernment of Laos, trans-
mitted on 4 September
1959 by a note from the
Permanent Maission of
Laos to the Umted
Nations," ¥

aggression and prevent
it from spreading."v

", .. a matter which may
threaten the mainte-
nance of international
peace and security.”

" .. to hear a report of S/4381, O.R., 15th
the Secretary-General year, Suppl. for
on a demand for United July-Sept. 1960,
Nations action in rela- p. 11
lation to the Republic
of the Congo."

8) These Articles were invoked by the Forelgn Mimster of Laos 1n s note of 4 September 1959 to the
Secretary-General (S/4212).

t/ The note charged that since July 1959 foreign trogps had been crossing the frontier and en-
gaging 1n malitary action against garrison units of the Royal Army stationed along the northeast frontier
of Laos. Full responsibility for this aggression, it said, rested with the Democratic Republic of Viet-
nam.

1/ As requested 1n note S/4212,

¥/ During the period under review, the following were considered as sub-items of "letter dated 13 July
1960 from the Secretary-General to the President of the Security Council, 5/4381" {Situation in the Republic
of the Congo]. Fourth Report of the Secretary-General on the 1mplementation of Security Council resolutions
$/4387 of 14 July 1960, S/4405 0£22 July 1960 and S/4426 of 9 August 1960 (S/4482 and Add.1) (896th meeting),
Letter dated 8 September 1960 from the Permanent Representative of Yugoslavia to the United Nations ad-
dressed to the President of the Security Council (S/4485) (896th meeting), Letter dated 12 September 1960
from the representative of the Union of Soviet Sociahist Republics addressed to the President of the Security
Council (S/4506) (899th meeting), Urgent measures In connexion with the latest events in the Congo Note by

the Secretary-General (S/4571) (912th meeting), Statement dated 6 December 1960 from the Government of the
Union of Soviet Socialist Republics concerning the situation 1n the Congo (5/4573) (912th meeting), Note by the
Secretary-General (S/4606 and Add.1) (924th meeting), Lettersdated4 and 7 January 1961 from the Permanent
Representative of the Union of Soviet Socialist Republics addressed to the President of the Security Council
(S/4614, S/4616) (924th meeting), Letter dated 26 January 1961 from the Permanent Representatives of Ceylon,
Ghana, Guinea, Mali, Morocco, Umted Arab Republic and Yugoslavia addressed to the President of the Security
Councl (S/4641) (in the agenda of the 929th meeting was added Libya [S/4650]) (928th meeting), Telegram dated
24 January 1961 from the President of the Republic of the Congo (Leopoldville) and the President of the College
of Commissioners-General and Commissioner-General for Foreign Affairs addressed to the President of the
Security Council (S/4639) (928th meeting), Letter dated 29 January 1961 from the Permanent Representative
of the Union of Soviet Socialist Republics to the President of the Security Council (S/4644) (928th meeting),
Report to the Secretary-General from his Special Representative 1n the Gongo regarding Mr, Patrice Lumumba
(S/4688 and Add.1) (934th meeting), Letter dated 3 November 1961 from the Permanent Representauives of
Ethiopia, Nigeria and Sudan addressed to the President of the Security Council (S/4973) (973rd meeting).
Telegram dated 8 September 1960 from the Prime Mmster of the Republic of the Congo addressed to the
Secretary-General (S/4486) was considered by the Council at the 896th meeting as a separate item.

**SECTION H. QUESTIONS SUBMITTED BY THE COUNCIL OF FOREIGN MINISTERS
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Part IV. Consideration of Articles 36-38 and of Chapter VI in general 257

Part IV
CONSIDERATION OF THE PROVISIONS OF ARTICLES 36-38 AND OF CHAPTER VI IN GENERAL

NOTE

As was noted i the earlier volumes of the Reper-
toire, the issues arising 1n the cases entered 1
part IV of Chapter X relate only in a minor degree
to the real import of the provisions of Articles 36-37
in the working of the Council. In the period under
review, material to throw light on that relationship
1s also scant by reason of the absence of sustained
discussion of the connexion between the appropriate-
ness of measures to be adopted by the Council and
the provisions of Articles 36-37

The case histories included 1n partIV of this chapter
comprise those in which discussionhas arisen regard-
g the responsibility of the Security Council for the
settlement of the particular dispute or situationunder
consideration in the light of Chapter VIofthe Charter.
By reason of divergence of opimion regarding the con-
stifutional basis for or the limits on the powers of
the Council to indicate to the parties specific pro-
cedures to be followed 1n the resolution of their diffi-
culties or to recommend terms of settlement, discus-
sion has been directed to the provisions of Chapter VI
or to that Chapter as a whole for guidance regarding
the proper course to be followed by the Council.

Limitations on the competence of the Council have
been suggested on various grounds in addifion to
Article 2 (7)13/ and Article 33.114/ On one occa-
sion,145/ the Council discussed the demand of one of
the parties concerned for "appropriate reparation”,
and in this connexion agreed on recommendations for
appropriate terms of settlement On another occa-
s1on,116/ the Council adopted a resolution defining 1ts
role 1n relation fo an agreement on disengagement
arrived at by the parties, and expressing the concern
of the Council as to the fulfilment of such an agree-
ment. On two other occasions during the continued
consideration of a situationll?/ observations were
made 1n the Council to the effect that measures pro-
vided for in both resolutions were recommendations
under the provisions of Chapter VI, and not of Chap-
ter VII of the Charter, On another occasion,l18/ 1twas
contended that the Council was bound to adopt measures
of a preventive nature, as would appear suitable under
Chapter VI of the Charter,

CASE 12.11%/ COMPLAINT BY ARGENTINA (EICH-
MANN CASE): In connexion with the decision of
23 June 1960 requesting the Government of Israel
to make reparations to the Argentine Government

113/ See chapter XII, part Ii, B.

114/ gee part [ above.

115/ gee Case 12.

116/ gee Chapter VIII, p., 208,

117/ Case 13.

118/ Case 14.

119/ For texts of relevant statements, see

865th meetings Argentina, paras. 12, 47,

866th meeting- Israel*, paras, 45-46,

867th meeting- Italy, para. 40, United States, paras. 4-5,

868th meeting: Argentina, para. 42, France, para. 49, USSR, paras, 30-
31; United Kingdom, para. 36,

[Note: During consideration of the question, several
Council members asked what was the meaning to be
attached to Argentina's demandfor "appropriate repa-
ration". The view was expressed that adequate repa-
ration would be constituted by the adoption of the draft
resolufion, declaring that acts such as thatunder con-
sideration, 1f repeated, would endanger international
peace and security, and requesting Israel to make
appropriate reparation, In addition, Israel's expres-
sion of regret for the incident was on the record of
the Council.]

At the 865th meeting on 22 June 1960, the represen-
tative of Argentina submitted a draft resolution,l20/
the operative paragraphs of which, as amended2l/
on the proposal of the United States, read:

"The Security Council,

"

"1. Declares that acts such as that under con-
sideration, which affect the sovereignty of a Member
State and therefore cause international friction,
may, if repeated, endanger international peace and
security,

"2, Requests the Government of Israel to make
appropriate reparation in accordance with the Char-
ter of the United Nations and the rules of inter-
national law;

"3, Expresses the hope that the ftraditionally
friendly relations between Argentina and Israel will
be advanced."

Referring to the text of operative paragraph 2, the
representative of Israel, at the 866th meeting, n-
quired what was the meaning of the expression "appro-
priate reparation”. In the view of the Israel Govern-
ment the expressions of regret which had been made
directly to the Argentine Government constituted
appropriate reparation,

At the 867th meeting, the representative of the
United States stated that his delegation considered
that "appropriate reparation will have been made by
the expression of views by the Security Council 1n
the pending resolution taken together with the statement
of the Foreign Minister of Israel making apology on
behalf of the Government of Israel™ In his view, once
the pending resolution had been adopted, appropriate
reparation would have been made, and the incident
would be closed.

The representative of Italy also expressed the hope
that through the adoption of the amended resolution
appropriate reparation of the breach of international
law would be found, on the basis of the acknowledge-
ment of the Council of the right of Argentina to protect
1ts national sovereignty, He continued:

"By obtaining a consensus of opinion inthe matter,
the prevailing features of the casein question, which
are ... of a political nature and involve the necessity

120/ 574345, 865th meeting: para, 47,
121/ 866th meeting, paras. 78-79, and 868th meeting: para. 43.
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of steering a course between ethics and law, the
Council will have served a useful purpose 1n
strengthening the structure of the international
community,"

At the 868th meeting on 23 June 1960, the represen-
tative of the USSR asked whether Argentina included
m the demand for appropriate reparation referred to
1 operative paragraph 2 of the draft resolution the
return of Eichmann to the Argentine authorities for
them to deal with,

The representative of the United Kingdom stated
that the adoption of the draft resolution, and the re-
grets of the Government of Israel for any violation
of Argentine laws, which were onthe Council's record,
could reasonably be regarded as adequate reparations
and should enable the incident to be terminated

In reply to the specific question put to him regard-
ing what was meant by "appropriate reparations", the
representative of Argentina stated-

" my delegation does not consider that either
Argentina or any other member of the Council has
a special obligation to supply an mterpretation of
the resolutions adopted by the Council, We may each
have our own interpretation of the texts placed be-
fore us, They will be personal interpretations and
have legal force only for thosewho make them. Once
a resolution has been adopted by the Security Council,
the parties concerned will have to consider the
question and take the necessary steps to ensure
that 1t 1s interpreted properly and applied in ac-
cordance with law."

The representative of France expressed the hope
that no uncertainty would remain regarding the firm
and legitimate resolve of the Argentine Government
to ensure respect for its sovereignty He pointed out
that;

"The Argentine representative stated that his
country was entitled to reparation in this regard,
We have taken note of the regrets and apologies
stated on several occasions . Dby the highestIsrael
Government authorities and believe that, in the ex-
pression of these sentiments and in the course of
our present discussion, the Argentine Government
has found the satisfaction it has sought,"

At the same meeting the Argentine draft resolution,
as amended, was adopted, 122/

CASE 13.%2¥ THE QUESTION OF RACE CONFLICT
IN SOUTH AFRICA: In connexion with the joint draft
resolution submitted by Ghana, Morocco and the
Philippines, voted upon and adopted on 7 August
1963 as amended; 1n connexion also with a draft
resolution submitted by Norway, voted upon and
adopted on 3 December 1963

122/ 868th meeting para. 52.

123/ For texts of relevdnt statements, see

1054th meeung Ghana, paras. 61=76, United Kingdom, paras, 84-90,

1056th meeting United Kingdom, para. 37, United States, paras, 26-28,

1074th meetng Ghana, paras 34-36,

1076th meeting Norway, paras. 59-62,

1078th meeting President (Umted States), paras. 64, 65, United
Kingdom, para. 21.

[Note: The determnation that the situation in South
Africa was "seriously disturbing international peace
and security”" was mterpreted by two of the permanent
members of the Council to mean that the situation
there did not call for the kind of action appropriate
in cases of threats to the peace, breaches of the peace
or acts of aggression under Chapter VII of the Char-
ter It was also contended that the measures prowvided
for in both resolutions were recommendations without
mandatory character, since the expression "callupon”
n the operative paragraphs could be found 1n Chap-
ter VI as well as in Chapter VII An operative para~
graph calling for economic sanctions was rejected
by a separate vote It was then reiterated that the
situation 1in South Africa fell within the provisions
of Chapter VI, and not of Chapter VII of the Charter,]

At the 1054th meeting on 6 August 1963, the repre-
sentative of Ghana introduced a draft resolution,l24/
jointly submitted with the representatives of Morocco
and the Philippmes, under which the Council would
express, 1n a preambular paragraph, its conviction
that the situation in South Africa "is seriously disturb~
g mternational peace and security". The draft reso-
lution included the following operative paragraphs:

"The Security Council,

i

"3. Calls upon all States to boycott all South
African goods and to refram from exportingtoSouth
Africa strategic materials of direct military value,

"4, Solemnly calls upon all States to cease forth-
with the sale and shipment of arms, ammunttion of
all types and military vehicles to South Africa "

At the same meeting, the representative of the United
Kingdom stated that if the Council was to discharge
properly 1ts obligation in accordance with the Charter
provisions, 1t had to distinguish between a situation
which had engendered international friction and one
which constituted a threat to peace In dealing with
the situation in South Africa, the Council did not have
the power to impose sanctions as had been suggested
The South African Government had not committed
aggression or endangered international peace and
security in the sense of the terms of the Charter
The Government of South Africa had failed to heed
a whole series of resolutions passed by various
organs of the Umted Nations but for the Council to
move to action under Chapter VII of the Charter would
be to exceed 1ts powers under the Charter,

At the 1056th meeting on 7 August 1963, upon the
request of the representative of the United States,
the Council took a separate vote on operative para-
graph 3 of the joint draft resolution. The result of
the vote was 5 1n favour, none against, and 6 absten-
tions, The paragraph was therefore not adopted,125/
The jomnt draft resolution, as amended, was then
adopted by 9 votes 1n favour, none against, with
2 abstentions, 128/

After the adoption of the resolution, the represen-
tative of the United States expressed his gratification

124/ 5/5384, 1054th meeting para. 62.
125/ 1056th meeting: para, 17.
126/ 1056th meeting para. 18,
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that, with respect to the last preambular paragraph,
the sponsors of the joint draft resolution had seen
fit to change their original formulation from ™is
seriously endangering international peace and se-
curity” to "is seriously disturbing international peace
and security" This change reflected the fact that
most of the Council members were not prepared
to agree that the situation in South Africa was one
which at that time called for the kind of action appro-
priate in cases of threats to the peace or breaches of
the peace under Chapter VII of the United Nations
Charter That Chapter did not speak in terms of
disturbances of peace, even serious ones, but only
of actual threats to the peace, breaches of the peace
or acts of aggression, The resolution's preambular
reference to disturbing the peace thus refers to
those underlying elements of the situation which, if
continued, were likely to endanger international peace
and security, Such a case would be quite different
from finding a fully matured threat or breach of
peace in the situation under consideration, He stated
further that in calling upon Member States to take
certain action, operative paragraphs 2 and 3 were
not mandatory in character, The words "called upon®
were found in Chapter VI as well as Chapter VII of
the Charter and had been repeatedly employed by
the General Assembly as well as by the Security
Council and in the customary practice of the United
Nations did not carry mandatory force.

At the 1074th meeting on 29 December 1963, during
the resumed consideration of the question, the repre-
sentative of Ghana maintained that by its decision of
7 August 1963 the Council had undertaken a “"pre-
ventive action against South Africa" involving the
total embargo on arms shipments to South Africa.
This was an acknowledgement of the existence of a
situation which could threaten international peace,
A threat to the peace did not always need to take the
form of armed conflict, but once a situation contained
all the ingredients of strife, i1t could be construed as
a threat to mternational peace, and the Council was
obliged to take appropriate action.

At the 1076th meeting on 3 December 1963, the
representative of Norway introduced a draft reso-
lutionl2?/ under which the Council would express, mn
a preambular paragraph, 1ts strengthened conviction
that the situation in South Africa "1is seriously disturb-
ing nternational peace and security". The following
operative paragraph was also mncluded:

"The Security Council,

"
)

"5 Solemnly calls upon all States to cease forth-
with the sale and shipment of equipment and ma-
terials for the manufacture and maintenance of
arms and ammunition 1n South Africa;

" L

The representative of Norway stated that it had
been drafted as a resgult of consultations with other
members of the Council, and on the basis of the fact
that the South African Government had not responded
to the resolution adopted by the Council on 7 August

127/ 5/5469, same text as S/5471, O.R., 18th year, Suppl. for Oct.-
Dec, 1963, pp. 103-105.

1963 1In calling for an embargo on equipment and
materials for the South African armaments industry,
the purpose was to make a further effective contri-
bution to the curtailment of the arms build-upin South
Africa Operative paragraph 5 had thus been drafted
in such a way that the Council would act under the
same provisions of the Charter as 1t had done 1n
adopting 1ts resolution of 7 August,

At the 1078th meeting on 4 December 1963, the
representative of the United Kingdom stated with
regard to the draft resolution as a whole:

" ,.we regard the recommendations to Govern-
ments which 1t contains as bewng consistent with
the powers of the Council in Chapter VI of the
Charter, and within the framework of that Chapter.
They are recommendations directed to a special
situation and do not in our view partake of the
character of sanctions or other mandatory action
envisaged under Article 41, in Chapter VII, of the
Charter."

The President, speaking as the representative of
the United States, specifically referred to operative
paragraph 5 which, he observed, was a step "to
eliminate a factor which might contribute directly to
international friction in the area", thus facilitating a
peaceful solution of the situation, He further stated:

"We do not consider that the present situation in
South Africa falls within the provisions of Chap-
ter VII of the Charter Accordingly, we would not
consider a recommendation for coercive action as
appropriate or authorized by the Charter. The
transformation of the resolution of 7 August from
Chapter VII to Chapter VI language was the decisive
step, as we said at the time, that made 1t possible
for my delegation to support the resolution We
support the pending draft resolution for the same
reasons,"

At the same meeting, the Norwegian draft resolution
was adopted unanimously 128/

CASE 14,129/ SITUATION IN SOUTHERN RHO-
DESIA: In connexion with the joint draft resolution
submitted by Ghana, Morocco and the Philippines:
voted upon and rejected on 13 September 1963

[Note: It was contended, on the one hand, that the
likelihood of a threat to peace inthe African Continent
arisimg from certain forthcoming events in Southern
Rhodesia made 1t necessary for the Council to act
constructively by adopting such measures of a preven-
tive nature as would appear suitablé under Chapter VI
of the Charter. On the other hand, reservations were
made regarding the lack of competence of the Council
1n the matter, and Article 2 (7) was invoked; no situa~-
tion of the nature referred to in Article 34, it was
stated, existed in Southern Rhodesia.]

128/ 1078th meeting para. 137,

129/ For texts of relevant statements see

1064th meeting® Ghana, paras. 18, 22, 54-57, 72-73, United Kingdom,
paras, 3-8,

1065th meeting Mali, paras. 19, 28; United Arab Republic, para. 48,
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Chapter X, Consideration of Chapter VI of the Charter

At the 1064th meeting on 9 September 1963, the
Council had before 1t, mter aha, a "Memorandum 1n
regard to Southern Rhodesia"13Y/ submitted by the
representative of Ghana to the Security Council on
28 August 1963, wherein continuance of the situation
in Southern Rhodesia was described as "likely to
endanger the maintenance of international peace and
security" It therefore called for investigation by the
Security Council under Article 34 of the Charter. In
presenting the question before the Council, the repre-
sentative of Ghana stated that it was

"called upon to consider any 1ssue which in the
opinion of a Member State 1s likely to endanger
peace or is a threat to peace and security; and we
have come here because of the likely threat to
peace which certain events in Southern Rhodesia
are gomng to produce."

Such events, he added, would be the proposedtrans-
fer to the exclusive control of the Southern Rhodesian
Government of the most powerful air force of Africa,
together with a small but highly efficient army re-
crutted on a racial basis., This iransfer of powers
was a consequence of the agreement reached at the
Victoria Falls Conference for the dissolution of the
Central African Federation., The process of handing
over the powers and attributes of sovereignty to the
Government of Southern Rhodesia, for which the
Umted Kingdom was responsible, would be com-
pleted at an early date. This was why the Security
Council should take "immediate remedial action”
since 1t was its duty "to deal with such situations
before they develop into full armed conflict® The
Council should therefore impress upon the United
Kingdom Government the extreme undesirability of
proceeding with the transfer of any armed forces to
Southern Rhodesia unt1l a Governmentwas established
in the territory which would be fully representative
of the whole population, i1rrespective of race, creed
or colour.

At the 1065th meeting on 9 September 1963, the
representative of Mali* also requested the Security
Council "to adopt preventive measures in the interest
of international peace and security". He further
observed:

"What we ask 1s within the competence of the
Security Council and complies with the provisions
of the Charter and of General Assembly reso-
lution 1514 (XV), We think that the Security Council
18 called upon not merely to intervene after a
breach of the peace has occurred but that its main
task 1s to prevent breaches of the peace."

The representative of the United Arab Republic*
also referred to the chain of events in connexion with
the transfer of powers to the Southern Rhodesian
Government, and which m his view caused a grave
and immediate danger topeace and security in Southern
Rhodesia, and, indeed, in all Africa. Such circum-
stances merited "urgent action by the Council”

At the 1066th meeting on 10 September 1963, the
representative of Uganda* asserted fthat, in conse-
quence of the transfer of powers, the situation in
Southern Rhodesia was "getting to a point where
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peace and security will be threatened: threatened
not only i the territory itself, but also in the neigh-
bouring countries", This, he concluded, was why the
Council was requested "to take preventive stepsnow",

The representative of Tanganyika* stated that
developments 1n Southern Rhodesia had reached a stage
in which peace 1n Africa was seriously threatened,
The African States appealed therefore to the Council
"to take action and to urge the United Kingdom to
desist from transferring these enormous military
forces and attributes of sovereignty to a minority and
racist European settler Government”.

The representative of the United Kingdom, after
denying the competence of the Council on the grounds
of domestic jurisdiction, rejected the argument that
the "reversion of powers" to the Government of
Southern Rhodesia would result in a situation in that
territory of the nature referred to in Article 34 of
the Charter. He called attention to the constitutional
relationship between the Government of the United
Kingdom and the Southern Rhodesian Government and
remarked that there was no question of the latter
using 1ts armed forces for specific external adven-
tures since the control of the use of these armed
forces outside the frontier of Southern Rhodesia would
be retained by the British Government, On the other
hand, use of these armed forces for maintaining internal
security and their availability for use 1n this sense by
the Southern Rhodesian Government was clearly a
matter of domestic jurisdiction which did not touch
upon “The Security Council's responsibilities for the
maintenance of international peace and security. The
situation 1n Southern Rhodesia was neither critical
nor explosive and there wasno ground for action under
Chapter VII of the Charter nor had any evidence been
produced that justified consideration of any of the
measures contemplated in Chapter VI of the Charter,

At the 1067th meeting on 11 September 1963, the
representative of Morocco expressed the view that
the concept of a threat to peace was not a limited
one. When juridical, political or economic decisions
seriously affected the fate of the people of a colonial
territory, such as 1n the case of the contemplated
transfer of powers tothewhite Government of Southern
Rhodesia, it was very difficult to say that there was
no immediate or potential threat to peace, and it was
st1ll more difficult to contend that the threat lay
rather in examination of the matter by the United
Nations,

The representative of the United States observed
that since the reversion of the armed forces to
Southern Rhodesia in no way changed the degree of
control exercised by the United Kingdom over those
forces, there had in fact been no deterioration mn
the situation i Southern Rhodesia resulting from the
action agreed upon at the Victoria Falls Conference
such as would require Security Council action 1n
accordance with 1ts responsibility under the Charter,

At the 1068th meeting on 12 September 1963, the
representative of Ghana introduced a draft reso-
lution,3Y jointly sponsored with Morocco and the
Philippines, under whichthe Council, after considering
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that the transfer of powers to the Southern Rhodesian
Government would aggravate the already explosive
situation, mnvited the United Kingdom Government to
delay transfer of any powers to 1ts colony of Southern
Rhodesia until a Government was established there
which would be fully representative of 1ts inhabitants
The United Kingdom Government was further mvited
not to transfer the armed forces and aircraft as en-
visaged by the recent Central African Conference

In introducing this draft resolution the represen-
tative of Ghana maintained that there was to be an
actual transfer of powers to the white minority
Government of Southern Rhodesia and not a reversion
of powers as the United Kingdom representative had
tried to explain, In fact, the armed forces which were
to be handed over to the Southern Rhodesian Govern-
ment were far greater than they werein 1953, Besides,
the army which was being transferredwas an all-white
army. These actions resulted in a threat to the peace
which Central Africa, and, indeed, the whole of Africa
faced, and which compelled the Council to act con-
structively in the light of the draft resolution before 1it.

The representative of the USSR, after quoting from
the original explanatory memorandumi3Z/ submitted
by the African States, where 1t was stated that the
transfer of forces to the Southern Rhodesian Govern-
ment would "constitute a most serious threat to the
security of the African continent and might well
involve a threat to world peace", declared that 1t was
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the duty of the Security Council "to adopt effective
measures”, and that the measures provided for 1n the
joint draft resolution constituted the minimum which
the Security Council must adopt 1n the circumstances
to prevent the rmplementation of the plans for granting
Southern Rhodesia a fictitious 1ndependence, while
preserving a system of exploitation by a minority of
"white racists”

At the 1069th meefing on 13 September 1963, the
representative of Brazil contended that while it was
undeniable that the circumstances concerning the
situation in Southern Rhodesia did notas yet constitute
an acute threat to international peace and security,
there was no doubt that all the ingredients of a highly
explosive situation were to be found therein,

The representative of Norway felt that the imple-
mentation of plans to place armed forces at the dis-
posal of the minority Government of Southern Rhodesia
might lead to international friction in that area of
Africa, within the meaning of Article 34 of the Char-
ter. The Security Council was therefore entitled to
examine this aspect of the Southern Rhodesian ques-
tion and to adopt "such a resolution as would appear
suitable in accordance with Chapter VIof the Charter".

At the 1069th meeting on 13 September 1963, the
joint draft resolution failed of adoption, There were
8 votes 1n favour and 1 against, with 2 abstentions (the
negative vote being that of a permanent member) 133/
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