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Article 42 

INTRODUCTORY NOTE 

Chapter XI does not constitute a review of the action 
of the Security Council under Chapter VII of the 
Charter. In principle it presents the instances in the 
proceedings of the Council in which proposals placed 
before the Council have evoked discussion regarding 
the application of Chapter VII. Appropriate cross 
references are given to chapter VIII to facilitate the 
consultation of the material in conjunction with the 
record of decisions contained in that chapter. 

Article 43 

“1. All Members of the United Nations, in order to 
contribute to the m:iintenance of international peace 
and security, undertake to make available to thca 

security Council, on its call and in :iccordance with a 
spechl agreement or agreenlents. armed forces, 
:~ssi stance, anti facilities, including rights of passage. 
necessary for the purpose of maintaining internation;il 
peace and security. 

A new part V dealing with the “Consideration of the 
Provisions of Chapter VII of the Charter in General” 
has been included in the present Supplement. 

CllAPTI<I~ VII OF THE: CHARTER: ACTION WITfl 
RESPECT TO TfIREATS TO THE PEACE, 
DHEACfII’S Of.‘ TflI1 PEACE:, AND ACTS 01: AG- 
GflfSSION 

“2. Such agreement or agreements shall govern the 
numbers and types of forces. their degree of rcadi- 
ness and general location, and the nature of tho facili- 
ties and assistance to be provided, 

Article 39 

“The Security Council shall determine the existence 
of any threat to the peace, breach of the peace, or act 
of aggresston and shall make recommendations, or de- 
cide what measures shall be taken in accordance with 
Articles 41 anti 42, to maintain or restore international 
peace and security.” 

“3. The agreement or agreements shall be negotiated 
as soon as possible on the initiative of the Security 
Council. They shall he concluded hetwcen the Security 
Council and Members or between the Security Council 
and groups of Members and shall he subject to 
ratification by the signatory stiites in accordance with 
their respective constitutional processes.” 

Article 44 

Article 40 

“In order to prevent an aggravation of the situation, 
the Security Council may, before making the recom- 
mendations or deciding upon the measures provided 
for in Article 39, call upon the parties concerned to 
comply with such provisional measures as it deems 
necessary or desirahle. Such provisional measures 
shall be without prejudice to the rights, claims, or 
position of the parties concerned. The Security Council 
shall duly take account of failure to comply with such 
provisional measures.” 

“When the Security Council has decided to use force 
it shall, before calling upon :I Member not represented 
on it to provide armed forces in fulfillment of the 
obligations assumed under Article 43, invite that 
Member, if the Member so desires, ta participate in 
the decisions of the Security Council concerning the 
employment of contingents of that hIember’s armed 
forces.” 

Article 45 

Article 41 

“The Security Council may decide what measures not 
involving the use of armed force are to be employed to 
give effect to its decisions, and it may call upon the 
Members of the l’nited Nations to apply such measures. 
These may include complete or partial interruption of 
economic relations and of rail, sea, air, postal, 
telegraphic, radio, and other means of communication, 
and the severance of diplomatic relations.” 

“In order to enable the United Nations to take urgent 
military measures, hlemhers shall hold immediately 
available national atr-force contingents for combined 
international enforcement action. The strength and 
degree of readiness of these contingents and plans 
for their combined action shall be determined, within 
the limits laid down in the special agreement or 
agreements referred to in Article 43, hy the Security 
Council with the assistance of the Military Staff 
Committee.” 

Article 46 

“Plans for the application of armed force shall be 
made hy the Security Council with the assistance of 
the Military Staff Committee.” 

“Should the Security Council consider that measures 
provided for in Article 41 would be inadequate or have 
proved to be inadequate, it may take such action by 
air, sea, or land forces as maybenecessary to main- 
tain or restore international peace and security. Such 
action may include demonstrations, blockade, and other 
operations by air, sea, or land forces of Members of 
the United Nations.” 

Article 47 

“1. There shaI1 be established a Military Staff Com- 
mittee to advise and assist the Security Councilon all 
questions relating to the Security Council’s military 
requirements for the maintenance of international 
peace and security, the employment and command of 
forces placed at its disposal, the regulation of arma- 
ments, and possible disarmament. 
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“2. The Military Staff Committee shall consist of the 
Chiefs of Staff of the permanent members of the 
Security Council or their representatives. Any Mem- 
her of the rnited h’ations not permanently represented 
on the Committee shall he invited by the Cammittee 
to be associated with it when the efficient discharge 
of the Committee’s responsibilities requires the 
p:lrticipation of that hlemher In its work. 

“3. The Military Staff Committee shall be re- 
sponsible under the Security Council for the strategic 
direction of any armed forces placed at the disposal of 
the Security Council. Questions relating to the com- 
mand of such forces shall be workedout subsequently. 

“4. The Military Staff Committee, with the authoriza- 
tion of the Security Council and after consultation with 
appropriate regional agencies, may establish regional 
subcommittees.” 

Article 48 

“1. The action required to carry out thedecisionsof 
the Security Council for the maintenance of inter- 
national peace and security shall be taken by all the 
Members of the I’nited Nations or oy some of them, 
as the Security Council may determine. 

“2. Such decisions shall be carried out by the 
Members of the [‘nited Nations directly and through 
their ;tction in the appropriate international agencies 
of which they are members.” 

Article 49 

“The Members of the United Nations shall join in 
affording mutual assistance in carrying out the 
measures decided upon hy the Security Council.” 

Article SO 

“If preventive or enforcement measures against any 
state :\re taken by the Security Council, any other 
state, whether a >lemhr:r of the t’nitchd Nations or not, 
which finds itself confronted with s~~ecd;~l cc~ononlic 
problems arising from the carrying out of thosr 
measures shall have the right to consult the Security 
Council with regard to a solution of those problems.” 

Article 51 

“Nothing in the present Charter shall impair the in- 
herent right of individual or collective self-defense if 
an armed attack occurs against a hlenrher of the I’nited 
Nations, until the Security Council has taken the 
measures necessary to maintain international pence 
and security. Measures taken by 1Icnrhers in the exer- 
cise of this right of self-defense sh;tll be immediately 
reported to the Security Council and shall not in any 
way affect the authority and responsibility of the 
Security Council under the present Charter to take at 
any time such action as it deems necessary in order to 
maintain or restore international peace and security.” 

Part I 

CONSIDERATION OF THE PROVISIONS OF ARTICLES 39-40 OF THE CHARTER 

NOTE 
As the previous volumes of the Repertoire indicate, 

decisions exnlicitlv under Article 39 of the Charter 
have been excepttonal. On one occasionu during the 
period under review two draft resoluttons were suh- 
mitted which recalled previous resolutions containing 
direct or indirect references to Article 39. Oneof the 
draft resolutions was adopted. IIowever, the invocation 
of this Article in letters of submission and the employ- 
ment of language derived from it both in these lettersg 
and in draft resolutions have given rise to dis- 
cussions whether the situations under consideration 
by the Council corresponded to circumstances en- 
visaged in Article 39 and whether in consequence the 
proposed action would merely serve to increase 
tensions. Consequently, in connexion with certain 
questions before it, the Council found it necessary 
to address Itself to the problem of cessationof activi- 
ties that might aggravate an existing situation and to 
encourage contending parties to settle their dis- 
putes by peaceful means. As a guide to the decisions 
of the Council in this regard, reference should he 
made to the Analytical ‘Table of Measures adopted by 
the Security Council in chapter VIII and to chapter X 
of the present volume. 

I/ Case 3. 
2/ The Tabulation tn pert III of chapterx lists ~nsta~xes of submtsslorl 

Of questions In which Article 3’) was ex~l~atly invoked or tn which 
the language derived from that Article was employed. See above, 
pp. 253, 255. 

v See Cases 1. 2. See also chapter VIII, pp. 157. 199. 

During the discussion of the question of race con- 
flict in South Africa, certain members of the Council 
made a distinction between a situation considered to 
be “seriously endangering international peace and 
security” and “actual threats to the peace, breaches 
of the peace or acts of aggression”, within the 
meaning of Chapter VII of the Charter and the kind 
of action which thra latter wnultl necessttatc: under 
that Chapter.q 

Reference to Article 40 of the Charter has heen 
made in the course of discussion on proposals to 
adopt provisional measures. On one occasion,v an 
invited representative requested that, as a provisional 
measure under Article 40, certain decisions of a 
regional organization be suspended pending an advisory 
opinion from the International Court of Justice on the 
legality of these decisions. On another occasion,4/ a 
permanent member proposed that certain interim 
measures within the meaning of :\rticle 40 be adopted 
pending certain other actions by the Council. Neither 
of these proposals was put to the vote. In a third 
instance,gArticle 40 was invoked by the President 
in a statement made after n motion for the adjourn- 
ment of the meeting was adopted. interpreting the 
consensus of the Council hy reiterating an appeal that 
no action should be taken in the Rcpuhlic of the Congo 

y See chsptcr X. Case 12. 
y see cast 2 below. 

w Chapter VIII. p. 201. 

I/ Chapter VIII, ,‘P. 107-108. 
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that would aggravate the situation until the resumption 
of the debate on the item. 

Article 40 was further referred to by the Secretary- 
General in his statement and communicationsw de- 
fining the temporary administration by the Iinited 
Nations of the Kamina and Kitona bases in the 
Republic of the Congo as a provisional measureunder 
:Irticle 40. 

For the statements bearing upon Article 40 in con- 
nexion with the question of the Charter authority con- 
cerning the United Nations action in the Republic of 
the Congo, see in this chapter, part V: Consideration 
of the provisions of Chapter VII of the Charter in 
general. 

CASE: 1. y  COMPLAINT BY TRE: I:SSR ((J-2 INCI- 
DENT): In connexion with the USSR draft resolution: 
voted upon and rejected on 26 May 1960 

INote: The letter of submission referred to the ques- 
tion of “aggressive acts by the Air Force of the 
United States of America against the Soviet Union, 
creating a threat to universal peace”. A draft resolu- 
tion was submitted by a permanent memher of the 
Council to condemn the incursions by I’nited States 
aircraft into the territory of other States, and to 
regard them “as aggressive acts”. Another permanent 
member asserted that the acts in question did not 
constitute acts of aggression within the meaning of 
:\rticle 39 of the Charter. It was also maintained that 
the evidence produced had not established that a threat 
to universal peace had occurred. The draft resolution 
was not adopted.] 

At the 857th meeting on 23 May 1960, the repre- 
sentative of the USSR stated that in submitting the 
question to the Council the Soviet Government started 
from the premise that one of the most dangerous 
aspects of the invasion of the airspace of a sovereign 
State was that it flouted the principle of State sover- 
eignty and territorial inviolability, a principle which 
constituted the very foundation of peaceful relations 
among States and the violation of which led, as a rule, 
to war.w Besides, given the nature of the inter- 
national situation and the existence of weapons of 
unprecedented destructive power, there was the added 
danger that if a United States aircraft invaded Soviet 
territory, the Soviet Union would have every reason to 
view it as an act of aggression and to deal the ag- 
gressor a retaliatory blow. 

The USSR representative introduced a draft reso- 
lution w under which: 

“The Security Council, 
R . . . 

!v M87th meeting: pars. 31; s/4475. O.K., 15th year, Suppl. for July- 
Sept. IYbO, pp. 126-127, paraa. 3, 4: S/4599, document II. O.R., 15th 

year, Suppl. for Oct.-kc. 1960, pp. 102-103; S/4651, O.K.. 16th year, 
Suppl. for Jan.-March 1961, pp. 71-73; S/4779, O.R., lbth year, Suppl. 

for April-June 19b1, pp. 4-h. 

!/ For texta of relevant statementa. see: 

857th uteetmg: IJSSK. paras. 53. 65-68: Umted StPtes.pnrPs. IUI-102; 
85&h meeting: Argentina, paras. 44-50, 55, 56. France. wsras. 7-11: 

Poland. pat-a. 11 I). 

9 See also chapter XII. Case 3. 

cf s/4321. 857th meeung: par*. 99. 

“1. Condemns the incursions by lJnited States 
aircraft into the territory of other States and regards 
them as aggressive acts; 

“2. Requests the Government of the I’nited States 
of America to adopt immediate measures to halt 
such actions and to prevent their recurrence.” 

The representative of the IJnited States denied that 
the llnited States had committed any aggressive acts 
against the Soviet (rnion or any othcbr country and 
asserted that the activities protested by the Govern- 
ment of the I%SR haci no aggressive intent but were 
designed to assure the safety of the Inited States and 
the “free world” against surprise attack by a I’ower 
which pricied itself on its ability to devastate the 
IJnited States and other countries by missiles equipped 
with atomic warheads. 

At the 858th meeting on 24 May 1960, the repre- 
sentative of I:rance observed that the I’SSR complaint 
of 18 May seemed to have been made on the hasis 
of the provisions of Chapter VII of the Charter, and 
in particular of Article 39. Ris delegation, however, 
had serious doubts about the “aggressive nature” of 
the acts complained of. The overflights denounced by 
the I’SSR Government came, in his view, within the 
category of intelligence activities, and there were no 
rules of international law concerning the gathering of 
intelligence in peace-time. “That being so, the F‘rench 
delegation cannot agree that the facts protested 
against represent acts of aggression within the meaning 
of Article 39 of the Charter or under the rules of 
international law”, nor had the evidence produced 
estahlisheci that a thrent to universal peace haci 
occurred. 

The representative of Argentina maintained that it 
was not for the Council to decide on the legality or 
illegality of the acts in question, but todecide whether 
they constituted aggression and should be condemned 
as such. He stated further that, since it had not yet 
been possible to draw up I specific international rule 
defining the cases which constituted aggression, resort 
would have to he made to generally accepted doctrine 
and to draft agreements which had heen prepared on the 
subject. [‘sing as a guide a IJSSH draft of 1956.w he 
pointed out that the [‘nited States overflights did not 
come within any of the cases of aggression envisaged 
in the draft. Furthermore, if the Soviet I’nion had 
thought that the flights constituted ;I threat to the 
peace for other reasons than because it was an act of 
aggression, then it should have submitted its complaint 
in a different form. Noting that the Security Council 
was not :I judicial tribunal hut a highexecutive body of 
a political character, charged with the maintenance 
of international peace and security, the representative 
of Argentina further asserted that itsfirstduty “. . . is 
to ensure that its acts, instead of making the situation 
worse, will serve to improve It hy creating, as far 
as possible, an atmosphere of relaxation and harmony”. 

The representative of Poland stated that there was 
convincing and irrefutable evidence in favour of the 
Soviet complaint of aggressive acts by the llnited 

9 Ihls draft agreement on the defmltfon of aggresston WPB sub- 
mltted by the Soviet lhuon tn 1YSb to the Special Comrnlttee on the 

(lu’%tioIl Of tkflnlng AggreSSlon. GAOK. 12th Session. Suppl. No. Ib. 
Annex II. 
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States Air Force against the Soviet LJnion which were 
a threat to the peace of the world. The real danger 
lay not only in the threat of military incidents, hut 
mainly in the undermining of the rulesof international 
law and the breach of the principle of sovereignty of 
all States, as well as in the violation of treaties and 
obligations. The consequences of such a state of affairs 
were distrust, international tension and a threat to 
peace. The task of the Council, therefore, was to 
reinstate the rule of law and respect for obligations 
and proper conduct in internnttonal relations. 

At the 860th meeting on 26 May 1960, the ISSR draft 
resolution was rejected by 2 votes in favour and 
7 against, with 2 abstentions.9 

CASE 2.W COMPLAINT BY CUBA (LETTER OF 
6 MARCH 1962 FROM THE REPRESENTATIVE OF 
CUBA CONCERNING THE PUNTA DEL ESTE DECI- 
SIONS): In connexion with a request of Cuba for the 
adoption of certain provisional measures; the Council 
adjourned without taking any action on the request 

[Note: I)uring the consideration of the questton, it 
was suggested that the proposal concerning the 
adoption of provisional measures under Article 40 
not only conformed to the spirit and letter of the 
Charter, but also was the only one possible in the 
circumstances. On the other hand, it was argued that 
the Council had previously considered that aspect of 
the Cuban complaint and found it to be unjustified. 
If  the Council were then toaccede to the Cuban request 
it would be going back on its own decision when there 
were no new factors to justify fresh consideration.] 

At the 992nd meeting on 14 March 1962, the Council 
considered the letter of 6 March 1962from the repre- 
sentative of Cuba (S/5086). The letterw requested the 
Council 

“under the terms of Article 40 of the Charter of the 
United Nations . . . to inform the Council of the 
Organization of American States and the other 
organs of the inter-r2merican system that, as a 
provisional measure, it is calling for the suspension 
of the agreements adopted at the I.:ighth hleettng of 
Consultation of the Mintsters of Foreign Affairs of 
the Amcrtcan States, held at Punta de1 I+:ste, I’ruguay, 
and of such measures as may have been ordered ln 
pursuance of those agreements. because the adoption 

and execution of those agreements constitute illegal 
acts and because they involve a threat to inter- 
nattonal peace and securtty.” 

At the same meeting, the representative of Cuba, 
after noting that he had requested the Council to 

!?f 860th meetmg: para. 87. (In B telegram (S/4384) dated 13 July 
IY60, the lJSSK again requested an urgent meettng of the ~;ounctl to 
eXa”~l”e the questlo” of m”ew aggress,ve acts by the AM’ Force of the 
llnlted States of America egtunst the Sowet LJmon, creating a threat 
to universal peace’. A USSK draft resolution (S/4406) subwtted at the 
880th rneettng on 22 July lY60, calling for a condemnatton of these 
provocot~ve actlvtttes and therr cessatmn was rejected by the Counal 
at the 11&-d rneetlng on 26 July 1YhO. For the developments concerning 
this quesuon. see chapter VIII. pp. 185-186, and chapter X. Case 3.) 

!9 For texts of relevant statements. see: 

YY2nd meettng: Cuba. paras. 118-119; 
9Y3rd meeting: USSR. paras. 65-70: IJntted States. pmrss. 124-125; 
YYSth meedng: Chlna, para. 27; France, pass. 55-57. 

!?!/ S/5086. O.K.. 17th year, Suppl. for Jan.-March 1962, pp. 88-90. 
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refer certain questions to the International Court of 
*Justice for an xivisory opinion. Ik/ urged that, pending 
the opinion of the Court, the Council decide to suspend 
the “illegal agreements” of Punta de1 k:ste together 
with any measures that might have been taken under 
those agreements, and that the regional organization 
should he notified of that decision. 

:tt the 993-d meeting on 15 3larch 1962, the repre- 
sentative of the USSR, speaking in support of the 
Cuban proposal “that the Council should undertake 
a number of supplementary actions and measures on 
the basis of Article 40 of the United Nations Charter”, 
suggested that such a proposal deserved the most 
serious attention and ought to be approved by Ihe 
Council. He recalled that Article 40 envisaged such 
provisional measures as might be taken by the 
Security Council to prevent the aggravation of the 
situation. 

“Applying this to what we are now discussing, 
namely to the request to the International Court of 
Justice for an advisory opinion on the important 
questions of international law formulated in the 
letter from the representative of Cuba, we believe 
th;ct the Security Council has a right and a duty to 
suspend implementation of the dectsions taken at 
the Punta de1 I-ste meeting and of any decisions 
developing or supplementing them which may be 
taken until such time as the Security Council has 
received and considered the advisory opinion of the 
Court.” 

lie was of the opinion that a provisional measure of 
the kind proposed not only conformed to the spirit anti 
letter of Article 40 of the Charter, hut also was “the 
only one possihle in existing conditions”. when there 
was no unanimity among the members of the Security 
Council about the nature of the final decision on the 
legal and political prohlems which the Security Council 
could take in connexion with the questlon raised by 
the Cuban Government. Moreover, a provisional 
measure of the sort proposed, and as envisaged in 
Article 40 of the Charter, would he without prejudice 
to “the rights, claims, or position of the parties 
concerned”, because it would not prejudge the nature 
of the Security Council’s final consideration on the 
question submitted by Cuha, but would prevent actions 
which could be irrevocable at a time when their 
legality was questioned by many Members of the Ilnited 
Nations, including members of the Council. 

The representative of the llnited States observed 
that, viewed in the context of the resolutions adopted 
at Punta de1 Kste and the precedent of the Dominican 
case, the questions raised in the letter from the repre- 
sentative of Cuba should he dismissed for lack of 
substantiality; “moreover, the lnsuhstantiality of the 
questions demonstrates that there is even less reason 
for the Council to consider the Cuban demand that 
provisional measures be adopted, under Article 40, 
to suspend the implementation of the resolutions of 
Punta de1 I;.ste.” 

At the 995th meeting on 20 March 1962. the repre- 
sentative of China expressed the view that the charge 
made hy Cuba concerning the legality of the Punta 
dei Este decisions was unfounded. Consequently, the 

-9 See chapter VIH, p. 200, and chapter XII, Case 25. 
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action which Cuha was requesting the Council to take 
on those resolutions was unwarranted and undesirable. 

The representative of France, after recalling Cuba’s 
request for rtxfcrral of r~~rtain questions relating to the 
Punta ticl Kstc decisions to the International Court of 
.Justioe > noted that the representative of Cuba was 
also asking the Security Council under the terms of 
Article 40 to call upon the Council of the Organization 
of American States and the organs of the inter- 
American system provisionally to suspend thosedeci- 
sions and any measures which might have been ordered 
in pursuance of those decisions on thegrounds that the 
measures adopted were illegal and threatened inter- 
national peace and security. Then, calling attention 
to the fact that during the previous month both the 
General r\ssem\~ly and the Security Council had con- 
sidered that aspect of the Cuban complaint and that 
neither of them had found the charges justified, he 
asserted that if the Council were to accede to Cuba’s 
request it would be going back on its own decision 
when there were no new factors to justify a fresh 
consideration of the matter. 

At the 998th meeting on 23 March 1962, the meeting 
adjourned without taking any action on the Cuban re- 
quest.W 

CASE 3.w TIIII PAI,ESTINE QIJKSTION: In con- 
nexion with the decision of 9 April 1962determining 
that the Israel attack of 16-l 7 March 1962 constituted 
a violation of the Council resolution of 19 January 
1956 

[Note: During the discussion a draft resolution was 
submitted under which Israel would be warned that 
sanctions would be invoked against it in the event of 
further aggression. It was not voted upon, A second 
draft resolution calling upon both parties to abide by 
the cease-fire arrangements was adopted by the 
Council. I3oth draft resolutions recalled the Security 
Council decision of 15 July 1948. which determined 
the situation in Palestine to he a threat to the peace 
within the meaning of Article 39 of the Charter.] 

At the 1000th meeting on 3 April 1962, the repre- 
sentative of Syria submitted a draft resolution4 in 
the preamble of which the Council would have recalled 
its resolutions of 24 November 1953, 29 March 1955 
and 19 <January 1956, concerning the Cfibya, Gaza and 
Lake Tiberias incidents, respectively. After noting 
that the Council had calleduponIsrae1 to take effective 

- 

!?/ 9YLkh riveting: para. 158. The draft resolutton requesting an 

adwsory opimon from the lnternauonal Court of JUB~ICB wa8 rejected 
b 2 votes 111 favow to 7 agamst. wth 1 abtttentlon; Ghana did not 
pat-“c~~xxte in the votmg. 

W For the text* of relevant statements, see: 
Y’JYth nvzel~ng: Israel’, para. 84: syrw. paras. 24. 37, 4Y, 52-55; 

USSK. pm-as. 143. 150-153; Umted states. pat-as. 100. 101; 
1000th meeting: Israel. para. 90: Syria, paras. 56, 58: 
1WZnd meenng: France. para. 14: 

LOCUrd meeung: Chma, paras. 10, lb: L!nlted Kingdom, pars& 26. 
31, 34, 36; 

IOWth meerlng: Veneruela. para. 14: 
1005fh meeung: Ghana. paras. IO-IS; LJSSK. puss. 55. 57. 62: UnIted 

States, pras. 26-27. 2Y-30. 3536; 
1LKlbth meeting: USSK. pus. 93. 95; United Arab Kepublic, para. 78; 

United Ktngdom. para. 82. 

!?!/ S/5107/Kev.l, O.K.. 17th year, Suppl. for April-June 1962, 

pp. 93-94. 

measures to prevent the recurrence of such military 
actions, the resolution would condemn 

“Israel for the wanton attack which was carried 
out against Syrian territory on the night of 16-17 
March 1962, in violation of its resolution of 15 July 
1948, of the terms of the General Armistice Agree- 
ment hetween Syria and Israel and of Israel’s 
ohiigations under the Charter of the Ilnited Nations.” 

Further, it would “again” warn Israel “of the Security 
Council’s resolve to call for appropriate sanctions 
against Israel, should it resort once more in the future 
to such aggressive acts”. 

At the 1005th meeting on 6 April 1962. the Council 
also had hefore it a joint draft resolutionasuhmitted 
by the United Kingdom and the United States, which, 
after deploring the hostile exchanges between the 
Syrian Arab Republic and Israel, would reaffirm the 
Security Council resolution of 19 January 1956, which 
condemned Israeli military action in breach of the 
General Armistice Agreement, whether or not under- 
taken by way of retaliation, and would determine that 
the Israeli attack of 16-17 March 1962 constituted 
a flagrant violation of that resolution, and call upon 
Israel scrupulously to refrain from such action in 
the future. 

At the same meeting, the representative of Ghana, 
speaking on the incidents of 16-17 March, stated: 

“it was a deliberately planned military operation.. . 
It is not the first incident of this kind and, besides, 
the Security Council has clearly laid down on pre- 
vious similar occasions that military action in 
breach of the Israel-Syrian General Armistice 
Agreement is not permissible, whether or not 
undertaken by way of retaliation.” 

Re urged Israel to have fuller respect for, and to 
place greater reliance on the United Nations machinery 
and arrangements for maintenance of peace in the 
area than on the use of force. 

The representative of the USSR, commenting on the 
Syrian draft resolution, onserved: 

n . . . I fail to understand why certain delegations. . . 
although agreeing with us on what happened on the 
night of 16-17 March, are not prepared to support 
this extremely modest draft resolution, which is 
directly based on the facts of the case and repre- 
sents . , . a minimum programme of what the 
Council can and should do.” 

I;e pointed out further that the draft resolutiondid not 
even call for the immediate application of sanctions, 
although there would be every ground for such a 
demand, in view of the situation which the Council was 
obliged to examine and investigate. 

He went on to say that not only were certain pro- 
visions of the draft resolution submitted by the 
United Kingdom and the United States in absolute 
contradiction with the factual side of the question, 
but also an attempt was made to place the victim 
of aggression and the aggressor on an equal footing. 

3 S/5110 and tirr.1. The text of thts draft resolution, folJowlng Ita 

adoption. Was clrculoted 88 S/5111, O.K., 17th year, Suppl. for Ajkl- 
June 1962, pp. 95-96. 
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At the 1006th meeting on 9 April 1962, the repre- 
sentative of the USSR, further commenting on the 
draft resolution submitted by the United Kingdom and 
the United States, stated: 

“I think that the adoption of this draft resolution 
will serve as a serious warning and as an Intimation 
that the Security Council as a whole, performing Its 
functions under the Charter of the United Nations, 
demands that the Government of Israel should desist 
from acts of aggression and should strictly observe 
the Armistice Agreement, and that the Security 
Council will keep a close watch for any violation by 
Israel of the Armistice Agreement and will take 
action if such violations are committed.. . 

“This categorical warning should be the last. If 
hereafter Israel should be guilty of violations of the 

Armistice Agreement or should commit other ag- 
gressive acts, the Security Council will, if this threat 
to international pence and security resulting from the 
incessant aggressive actions of Israel in the Middle 
East again comes before it, be obliged to apply the 
coercive measures which are contemplated in the 
Charter.” 

The representative of the United Arab Republic stated 
that if his request for a separate vote on certain para- 
graphs of the draft resolution submitted by the llnited 
Kingdom and the United States were accepted, he 
would not press for a vote on the Syrtan draft reso- 
lution, Following the refusal by the representative of 
the United Kingdom to accede to this request, the joint 
draft resolution was voted upon as a whole and adopted 
by 10 votes in favour and 1 abstention.9 

Part II 

CONSIDERATION OF THE PROVISIONS OF ARTICLE 41 
OFTHECHARTER 

NOTE 

During the period under review, references to Articles 41 and 42 were made 
in connexion with three questions before the Council when the issue as to whether 
certain decisions of a regional agency constituted or did not constitute an “en- 

forcement action”, within the meaning of Article 53, was considered. References 
were made to the nature of the measures provided for in the two Articles and to 
their relationship to the concept of “enforcement action” in Article 53. The three 
case histories dealing wtth the matter are includedin chapter XII, part IV, of the 
present volume. Other references to Article 41 made in connexion with Article 42 
are mentioned in part III of the present chapter. 

Part III 

CONSIDERATION OF THE PROVISIONS OF ARTICLES 42-47 
OF THE CHARTER 

NOTE 

During the consideration by the Council of the mandate of the United Nations 
Force in the Congo, it was maintained that the Security Council had made no 
explicit or impltctt findings under Articles 41 and 42 for the adoption of en- 
forcement measures to be carried out by the United Nations Force in the Congo. 
The statements bearing on the relevance of these Articles to the mandate of the 
Force are to be found in chapter V of the present volume. 

As indicated in the note to part II of this chapter, references to Article 42 
were made on three occasions which are included in chapter XII, part IV, of this 
volume. 
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Part IV 

CONSIDERATION OF THE PROVISIONS OF ARTICLES 48-51 
OFTHECHARTER 

NOTE 

Iluring the period under review :\rtlcle 49 was invoked. togcbther with 
hrtlclc 25, in :I draft resolution suhmitttsd ;~ntl adopted in connexion with then 
situ;ition in the IlcLpublic of the, (‘ongo. In thr, COII~S(’ of the tliscussion, thch 
pcrenlptory char;tctcr of both .\rticles was eml)hasizctl. anti no specific constitu- 
tion:il rclfcSrrances wart’ nl:tdc to Article 49. F’or this rc’ason the cast’ is includ~ql 
in ch:lpter XII. part IV: (‘onsltler;~tion of thtt provisions of :\rticle 25 of the 
(‘h:l rtc,r. Ia‘or the same reason thcrca are tn IJC found in chal)tcr XII, part IV, 
references to A rticlc 49, t)nsetl on the resolution of 9 AuqM 1960, made by the 
Secretary-General in his statement beforca the C’ouncil and in hls communlc:~tions. 

References to Article 51 of the Charter-were made during consideration I)y the 
C’ouncil of the RR-47 incident , 3ntl the conlpl:~int by (‘~\)a concerning decisions 
hy the% Org:\niz;ition of :\rntsric:\n States n~atle :it I’unt:i tlcl F:sttb, 1‘ruguay. ‘I‘hestt 
rcafertancc%s :ire trca:\tc4 in ch:il,tcr SII, l)arts II :~ntl VI rc~sI)cctivcly, 

Part V 

CONSIDERATION OF THE PROVISIONS OF CHAPTER VII OF THE CHARTER IN GENERAL 

NOTE 

In non<’ of its flvc rc~solutions~/ atloptc~d in con- 

nexion with the consitlcration of the situation in the 
l~epul~lic of the C‘ongo, tilt1 the Security C’ouncll indic;ltc 
which Article or :\rticles of the (‘harter constituted 
the Charter authority on which the C‘ouncil based Its 
decisions. Neither thrb original resolution authorizing 
the hecrctary-General to take the necessary steps 
to provide the Government of the C’ongo with mllitnry 
assistance, nor the subsequent resolutions by which 
the Council decided upon further measures to hr. 
undertaken by the Secretary-General or by the I‘nlted 
Nations l:orcc contain an explicit or lmpllcit reference 
to any Article of the Charter which would make pos- 
sible ;I conclusive Judgement as to whether the (‘ouncil, 
in exercising its primary responsibility for the 
maintennnctX of International pc~‘acc~ and security, had 
adopted its decisions under the Articles of C’hapter VI 
or especlnlly under Chapter VII of the Chartcr.w 

Also, the constitutional discussions which preceded 
the particular decisions shed no light on the intentions 
of the Council with regard to the Charter provisions 
on which it was basing its actions. 

‘rhe Council took into account Iimltatlons imposed 
by the Charter on its powers especially in connexion 

---~ 
--s/ Kesolur ,011 S/4387 adopted 01, 14 July I%0 (873rd riwetlng). 

resolution S/4405 adopt& 011 ?L July I%0 (87Yth !iwxtixlg); resolutuxr 

>/44Lh edo~~ed on ‘1 August I’JOO (Mrth meeting), rcasolutlon S/4741 

adopwrl on 21 l.elnary IYhl (Y4Znd Irlrctlrrg): end rcsolutlorl s/srxu 
adopted on 24 ~ovemhrr IYOl (Y82nd meetlrlg). 

&!f Only rn resolution S/442(1 sdo~‘tcd on Y AU@lst IYhO were expklt 
references made to Articles 25 erld 4Y wtl, regard to the obligetlons 

- ot hlember States to accept arid carry o!kt the decisions of the Cou~ic~l 
and to afford mutual ass,sta,,ce 11, carry,r,g o”t ,,aeasures decided “1~0” 

by the Courwl (oper. pra. 5). Ilus resolution wad reaffirmed by 
resolution S/4741 adopted 011 21 Febtuary IYbl (part A, oper. [w-a. 5). 

III the same resolutron. 811 lmplwd reference was Illade to Arucle 4q 

(part B, oper. para. 3). In resolution S/SO02 adopted on 24 November 
1961 the four prewous resolutlorls were recalled (preamble, pera. I). 

with its decisions relating to the nlantlate of thr 
I’nitetl Nations I~orc*c in the following two inst:~nc~c~s: 
in conncxion with the question of thca lin\itations of thtu 
powers of the Force with regard to the principles of 
non-intrbrvcBntion in tion\c*stic nlnttcLrsL4i’ and with the 
qucsstion of the us<’ nf forccx t,y thcb I~orcc. LL/ 

7’his issurb was dealt wlth. in relation to the above- 
mentioned two clucstions. In several interventions by 
tht, Sccrt~t:\ry-(;eneral who, while tlr:twlng attcbntion 
to the f:tct thzct ht> was expressing his own views 
which had not been endorsed by thr, Security (‘ouncil 
or by thtb Generzll :\sscmt)ly, in sorntb instances 
stressed the negative aspect of the nlatter by re- 
ferring to those Articles of the C‘h:trter on which the 
action of the C‘ouncil could not, in his opinion, have 
bwn tieem~tl to he based. 

Ilowever, deliberations in the Council on these 
two and other pertinent questions are not conducive 
to :Iscertaining which of the Articles of the (‘barter 
hacl constituted or could have constituted the hasisfol 
the Council’s decisions. 

‘rhe case history presented below relates to the 
proceouings in the Council in which, within theframe- 
work of I discussion of the provisions of two draft 
resolutions submitted, the question of the Charter 
authority underlying the Council’s decisions was 
dealt with In constitutional terms. 

Sincch the statements were made in connexion with 
the Issue as to whether the Council had been or had 
not been acting under the provisions of Chapter VII 
of the Charter, the case history is included in part V 
of this chapter under the heading: Consideration of 
the ProAsions of Chapter VII in General. 

- .- I_ 
??/ ke chapter V, biases 2 (I-IL). 

23 See chapter V, Cases 2 (III-VII). 
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Chapter XI. Consideration of Chapter VIZ of the Charter 

~.___ __-.~ 

CASE 4.23 SITUATION IN THE REPUBLIC OF THE 
CONGO: In connexion with the draft resolution 
submitted by Poland: voted upon and rejected on 
14 December 1960; and with the joint draft resolution 
submitted by Argentina, Italy, the Ilnited Kingdom 
and the United States and the I:SSR amendments 
thereto: the amendments voted upon and rejected 
on 14 December 1960, the joint draft resolution 
voted upon and not adopted on 14 December 1960 

[Note: In connexion with the consideration of the 
above-mentioned draft resolutions and amendments, 
statements were made relating to the question as to 
whether the resolutions of the Security Council on the 
situation In the Congo were or were not adopted under 
the provisions of Chapter VII of the Charter. A draft 
resolution calling upon the Secretary-General to 
secure the release of Mr. I,umumba and his colleagues, 
to take steps to ensure the resumption of the activities 
of the lawful Government of the Republic of the Congo, 
and upon the Command of the I’nited Nations I’orce 
to disarm “the terrorist bands of hlohutu” was rc- 
jetted; a joint draft resolution requesting the Secre- 
tary-General to continue his efforts to assist the 
Republic of the Congo in the restoration of law and 
order and in adopting measures tending to safeguard 
civil and human rights was not adopted, while amend- 
ments thereto, corresponding to the provisions of thus 
first draft resolution, were rejected.] 

At the 914th meeting on 8 Dcctmher 1960. the 
President, speaking as the representative of the 
lJSSR. introduced a draft resolution. 3 

At the same meeting, the representative of Argen- 
tina introduced a draft resolution w submitted jointly 
with Italy, the United Kingdom and the Ilnited States. 

At the 915th meeting on E/9 December 1960, the 
Secretary-General stated that the question of whether 
the mandate of the [‘nited Nations I>orce extended 
beyond the protection of life and property into the 
realm of enforcement of one or another political solu- 
tion or constitutional rule?!!/ had. been the subject of 
lengthy debates in the Council and some repre- 
sentatives were giving to the mandate an interpretation 
which was not warranted by the history of the case. 

- .-.__ 
%!/ For texts of relevant statements. see: 
915th meetrng: secretary-General, paras. 155. 157; 

Y16th meeung: Ecuador. pat-as. 65, bb: 
917th meeting: Ceylon, parrs. 2831. 34-38; Secretary-General. 

pawn. 64; 
92m meeting: Ceylon. para. 107; IWand. para. 169: Secretary- 

General. paras. 73-75. 
II/ 5/457Y, 914th meeting: pare. bL. For the summary of the provl- 

sions of the draft resolution. see chapter VIII. p 170. 

?!Y!/ S/4578, see S/4578/Hev.l, O.H., 15th yes’, ;$ppl. for Oct.-Lkc. 
E, pp. 82-83, and footnote 11. For the sun~mary of its provwons. 

see chapter VIII, p. 171. 

??/ At the 913th meeting on 7 member 1960 the Secretary-General 

recalled that at the initial stage there had been no United Nations con- 
cern wth the constitutional issues or pollrlcal tnstitutlons of the Congo 
and, referrmg to demands made after the adoptlon of the first two 

resoluttons that the Umted NatIons Force should take action against 
competrng polrtlcal groups on the basis of constltunonal provlsions. 

expressed the wew that the Council had to stand by the mandate as lald 
down. mterpreted strrctly *n accordance with the prmdples of the 
Charter and adJusted to the peculrar Clrcurnstances currently prevailing 
in the Congo (913th meetmg: paras. 26-27. 6U). 

Assuming, however, that their interpretation of the 
mandate was correct, the Secretary-General asked: 

“fIas the Council . . . ever given the Secretary- 
General or the Force the means-J mean now the legal 
means-by which we could carry out the wider 
mandate which you believe has been given to the 
Force? And if so, let me ask this last question: coulti 

the Council have given such means to the Force, 
through the Secretary-<;enernl, without acting 
against the clear injunctions of the Charter? . . . 
it is even doubtful if the Council ever has acted under 
Chapter VII. The very most that can be said is that 
the Council’s actions may have been under :\rticle 40 
of the Charter . . . .” ‘w 

At the 916th meeting on 9/10 December 1960, the 
representative of f<ouador stated that no mandate 
could properly exceed the authority providtd for in 
the Charter and it was for the Council to determine 
the limits within which its action must he confined. 

“It would stretch legal ingenuity to regard Ar- 
title 39 of the (‘barter as applicahlc to the case 
before us. which is :I power conflict, a struggle 
for political lcadc~rship, a dispute ovt‘r the legitimacy 
of governments. in short, a problem of an internal 
constitutional nature. :\nd since the Congo is a free 
and indeqendent sovereign State*, this is unqucs- 
tionahly a matter within its domestic jurisdiction. 
which is safeguardc~d by :\rticle 2 (7) of the Charter.” 

At the 91’7th meeting on 10 December 1960, the 
representative of Ceylon stated that the lJnited Nations 
Force had applied thr: mandntc in too restricted a 
manner in a fast-changing situation which, in order 
to justify the presence of the I’nited Nations Force 
in the Congo, required a completely new approach. 
If  the Secretary-General’s interpretation that “the 
Security Council resolutions gave him a certain 
mandate, which precluded him from taking action for 
the maintenance of law and order in the Congo, which 
did not envisage the involvement in matters of internal 
politics or dealing with internal policies”, was cor- 
rect, it was the duty of the Council “to give a new 
mandate to the Secretary-General, for the utilization 

w On two other cccas~ons, the .Secretary-GeneraI made staterncn18, 

85 follows: 
At the HH4th weeting on 8 August IYOO. the Secretary-General pointed 

out that the Charter stated m several Articles the obllgatlons of Member 

States in relation to the Orgam/stlon I” a mtuallon such as the current 
one in the Congo. the solution of whtch was a question of peace or war. 

llawng quoted Articles 25, 40, 41 and 4Y, the Secretary-General sald: 
‘The resolutions of the Security Council of 14 July (S/4387] and 

2L July [S/44o5] were not expl~cltiy adopted under Chapter VII, but 
they were passed on the barns of an uutlatlve under Article Y9. For 
that reason I have felt entitled to quote three artvzles under Chrp- 
ter VII. and I repeat what I have already sntd HI this respect: tn a 

perspective which nlay well be short rather than long. the problem 
facmg the Congo 1s one of peace or war-and not only m the Congo.’ 

(884th rneeung: puns. 21-26). 
At the 887th rneetlng on 21 August 1960. the Secretary-General stated 

that the Council could not be deemed 

.to have instructed the Secretary-General, wthout stating so explicitly, 

to PCC beyond the scope of hls own request or contrary to the specific 
Ilmr~tIon regarding non-lnterventton III internal conflicts. . . More- 

over, In the light of the domestic Jurlsdictlon limltatlon of the Charter. 
It must be assumed thattheCouncll wouldnot authorrL!o the Secretary- 

General to Intervene with armed troops in an internal conflict, when 
the Council had not speclfmdly adopted enforcement measures under 
Artxles 41 and 42 of Chapter VII of the Charter.’ (887th meeting: 

para. 44). 



Part V. Consideration of Chapter WI in general __--- .-------- _~... 

of the forces in the Congo, to carry out the purpose 
for which they were L;ent”. 

There were no grounds for any fears that the 
Council. by giving :I wider mandate, would be acting 
against the Charter, since in this case the ffead of 
a State had requested the IJnited Nations to render 
certain assistance of a specified kind. 

“Article 39 of the Charter is clear as regards 
the duties of the Security Council whenever there 
exists a threat to peace or a breach of the pcAace. 
Article 40 further elaborates the duties of the 
Security Council to prevent an aggravation of a 
situation likely to cause a breach of international 
peace and security. The I’nited Nations is today 
in the ,Congo. in all its aspects, because it was in- 
vited by the legitimate and unquestioned Govern- 
ment, so that our action can in no way he regarded 
as an intervention in matters essentially within the 
domestic jurisdiction of the ftepublic of the 
Congo.“% 

At the same meeting, the Secretary-General, re- 
ferring to the statement of the representative of 
Ceylon, said that :\rticles 39 and 40 of the Charter 
might be considered “as the background for action 
taken, although that is not quite clear legally”. It had 
also been hinted that the Council might be entitled to 
act, as indicated by the representative of Ceylon, on 
the basis of the fact that the I‘nited Nations assistance 
had been requested hy the Central Government of the 
Congo. flowever, the Council had to face a situation 
where it would act against the person who had been at 
least one of the co-sip;natories of the document on 
which the action was bqsed !!!/ L‘ . 

At the 920th meeting on 13/14 December 1960, the 
Secretary-General stated: 

“In interventions in the course of this debate in the 
Council, I have pointed out that the Council has 
never explicitly referred to the Charter Article on 
the basis of which it took action in the Congo. 
In particular, it is significant that the Council did 
not invoke Articles 41 and 42 of Chapter VII. which 
provide for enforcement measures and which would 
override the domestic jurisdiction limitation of 
Article 2 (7). I mention this as one of the reasons 
why some far-reaching interpretations of the man- 
date of the Force . . . are, quite frankly, difficult 
to understand. Those interpretations would require 
at least that the Security Council had clearly taken 
enforcement measures under Articles 41 and 42.” 

The Secretary-General then quoted from his state- 
ment at the 887th meeting the following: 

n . . . ‘in the light of the domestic jurisdiction 
limitation of the Charter, it must be assumed that 

%/ The representarlve of Ceylon suggested that the llmted Natmns 
should ask the President of the Kepubllc of the Congo to reconvene bofh 
Houses of f~orlum~eot; should use every persuasive rneaeure to promore 

a round-csble conference of political leaders of all parues in the Congo; 
end the Muted Nstlons Corrmand must be chrecred to rake all necessery 

measured to drserm any prlvare arrmes 111 theCongo operating under the 
orders of ‘euchorltles which bavr no baas 11, the constltuuon of the 
Congo’. (917th meettrig: paras. 4b. SU, 53). 

w For the above statement of the Secretary-General, see also 

chapter 1, Case 34. 
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the Council would not authorize the Secretary- 
General to intervene with armed troops in an in- 
ternal conflict, when the Council had not specifically 
adopted enforcement measuresunder Articles 41 and 
42 of Chapter VII’.” 

and stated: 

“Mcmhers may remember that no one in the 
Council raised any question about this statement. 

“17 is true that, in its resolution of 9 August 
[S/44263. the Council referred to Articles 25 and 49 
as the hasis for the legal ohligation imposed on the 
States concerned by the Council’s action, but this 
is rrrtainly not the same as invoking enforcement 
measures. 

“My own view, which I have expressed to the 
Council, is that the resolutions may be considered 
as implicitly taken under Article 40 and, in that 
sense, as based on an implicit finding under Ar- 
ticle 39. Rut what I should like to emphasize is 
that neither the Council nor the :\sscmhly has ever 
endorsed this interpretation, much less put such 
cndorsemcnt in a resolution. What is even more 
certain is that the Council in no way directed that 
we go beyond the legal hasis of Article 40 and into 
the coercive action covered hy Articles 41 and 42. 
Certainly the Organization, as represented by the 
Security Council and the General Assembly, must 
consider its responsibility as an executive organ to 
take carefully into account the limits on its authority 
as indicated hy the facts which I have just recalled.” 

The representative of Ceylon pointed out that 
Articles 40 and 41 had been quoted by the Secretary- 
General and stinted that they would have vested the 
Security Council’s decision with a great cogency and 
force, but it had been unnecessary for the Security 
Council to have recourse to them. The Counctl had not 
referred to those Articles In its resolutions or in any 
other document because the strength and the authority 
of an invitation by the Central Government of the 
Congo had been sufficient to make the action taken 
by the Security Council lawful action and toentitle the 
llnited Nations to send its forces into the Congo. 
Once the United Nations was in the Congo, it should 
take action which should go beyond the part which 
the Security Council had been playing in some cases 
relating to law and order. 

At the same meeting, the President, speaking as the 
representative of the IJSSR, submitted amendmentsw 
to the four-Power draft resolution. 

At the same meeting on 13/14 December 1960, the 
USSR amendmenrs to the four-Power draft resolution 
were rejected;3T the four-Power draft resolution 
failed of adoption;w and the LJSSR draft resolution 
was rejected. ?!?/ 

??/ S/4578, Y2Ofb meeung: pera. 53. For the rummsry of the prove- 
SIOM of the amendments, see chapter VIII, p 171. 

?I!/ 920th rneeung: paras. 151-155. 

Ef Y2Otb nreeung: para. 15(,. 

3a 92OLh rneet*“g: pars. 15’~. 


