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INTRODUCTORY NOTE

Chapter X1I covers the consideration by the Security Council of Articles of the
Charter not deait with in the preceding chapters.'

Part 1

CONSIDERATION OF THE PROVISIONS OF
ARTICLE 1, PARAGRAPH 2, OF THE CHARTER

Article 1, paragraph 2
“To develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to

strengthen universal peace.”

NOTE

During the period under review, there was no explicit
reference to Atticle 1, paragraph 2, of the Charter con-
tained in any of the resolutions adopted by the Security
Council. However, the significance of the Charter provi-
sion regarding the right of peoples to self-determination
was reflected in some of the decisions and deliberations of
the Council. The principle of self-determination was im-
plicitly invoked in resolutions 560 (1985) of 12 March
1985, 569 (1985) of 26 July 1985 and 591 (1986) of 28
November 1986 regarding the question of South Africa;
resolution 562 (1985) of 10 May 1985 regarding the letter
dated 16 May 1985 from the representative of Nicaragua,
resolutions 566 (1985) of 19 June 1985 and 601 (1987) of
30 October 1987 regarding the situation in Namibia; reso-
lution 577 (1985) of 6 December 1985 in connection with
a complaint by Angola against South Africa; resolution 581
(1986) of 13 February 1986 regarding the situation in south-
em Africa; resolution 605 (1987) of 22 December 1987 re-
garding the situation in the occupied Arab territories; and
resolution 621 (1988) of 20 September 1988 in connection
with the situation concerning Western Sahara. The Charter
principle embodied in Article |, paragraph 2, was also im-
plicitly invoked in three statements? issued by the President
on behalf of the members of the Council.

In two of these cases,’ there were references in the texts
to General Assembly resolution 1514 (XV) of 14 Decem-
ber 1960, entitled *‘Declaration on the Granting of Inde-
pendence to Colonial Countries and Peoples”. In three
other cases,* the text also contained references to the Uni-

IFor observations on the methods adopted in compilation of the
chapter, see Repertoire of the Practice of the Security Council,
1946-1951, introductory note to chap. VII1, part 11; and the arrange-
ment of chaps. X-XII.

25/18157 and S/18808 (in connection with the question of South
Africa), respectively, OR, 413t yr., Resolutions and Decisions of the
Security Council, 1986, and OR, 42nd yr., Resolutions and Deci-
sions of the Security Council, 1987, and S/19068 (in connection
with the situation in Namibia), ibid.

IResolutions 566 (1985), fifth preambular para. and para. 7; and
601 (1987), fourth preambular para.

4Resolution 591 (1986), seventh prcambular para.; resolution 605
(1987), second preambular para.; and S/18808 (presidential state-
ment), OR, 42nd yr., Resolutions and Decisions of the Security
Council, 1987, third para.
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versal Declaration of Human Rights. Furthermore, there
were three cases® in which the text also included references
to ‘‘universal adult suffrage”. Finally, there was one case®
in which the text contained a reference to ‘“‘a referendum”’
for self-determination.

On one occasion, when the Council adopted resolution
562 (1985), in connection with the letter dated 6 May 1985
from the representative of Nicaragua, there was what might
be described as a constitutional discussion or a considera-
tion as to whether the Charter principle was applicable to
‘‘people’ or to ‘‘States”. A case history pertaining to this
instance is included below.

The Council also considered three draft resolutions in-
voking the principle of self-determination, which were
voted upon but failed to be adopted: two draft resolutions
were submitted in connection with the situation in Na-
mibia;’ and one in connection with the situation in southern
Africa.®

SResolution 581 (1986), para. 7; S/18157 and $/18808 (presiden-
tial statements), respectively, OR, 4/st yr., Resolutions and Deci-
sions of the Security Council, 1986, and OR, 42nd yr., Resolutions
and Decisions of the Security Council, 1987,

Resolution 621 (1988), third preambular para.

78/17633 and S/1878S, respectively, OR, 40th. yr., Sugpl. for
Oct.-Dec. 1985 and OR, 42nd yr., Suppl. for April-June 1987. The
first draft resolution was submitted by Burkina Faso, Egp(. India,
Madagascar, Peru and Trinidad and Tobago and, at the 2626th
meeting, failed to be adopted owing to the negative votes of two
Eermnncnt members. The second draft resolution was submitted

y Argentina, the Congo, Ghana, the United Arab Emirates and
Zambia and, at the 2747th meeting, failed to be adopted owing to
the negative votes of two permanent members. Both draft resolu-
tions recalled General Assembly resolution 1514 (XV) (fifth
preambular para.), while the second draft resolution (S/18785) fur-
ther reaffirmed the inalienable rights of the people of Namibia to
self-determination in accordance with the Charter of the United Na-
tions and General Assembly resolution 1514 (XV) (sixth preambu-
lar para.).

1$/18087/Rev.1, OR, 41st. yr., Suppl. for April-June 1986. This
draft resolution was submitted by the Congo, Ghana, Madagascar,
Trinidad and Tobago and the United Arab Emirates and, at the
2686th meceting, failed to bc adopted owing to the negative votes
of two permanent members. The draft resolution reaffirmed the le-
gitimacy of the struggle of the South African people against apart-
heid in accordance with their inalienable rights as set forth in the
Charter of the United Nations and in the Universal Declaration of
Human Rights (fifteenth preambular para.).
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On one occasion, during the Council's deliberations on
the situation in Cyprus, the discussion was briefly focused
on the interpretation and application of the Charter princi-
ple of self-determination. On the one hand, it was main-
tained that the Turkish argument that the Turkish Cypriot
community in the area could exercise separately the right
to self-determination was untenable, since such an exercise
would distort the principle of self-determination embodied
in General Assembly resolution 1514 (XV), which was
meant to be exercised by a people as a whole and not on
the basis of factional, religious, communal or ethnic crite-
ria. Moreover, it was stated, the Turkish Cypriots could
not exercise such a right on an occupied part of the ter-
ritory of Cyprus, on which they had all along been a mi-
nority of 18 per cent, while the majority of 82 per cent
had recently been expelled and supplanted by Turks
from Anatolia and the Turkish military occupying
forces. It was further held that the ‘‘referendum” for a
new ‘‘constitution’’ of the ‘‘Turkish Republic of North-
emm Cyprus” and the so-called presidential elections
which had been carried out in the occupied territory of
the Republic on the basis of the notion of a “Turkish
Cypriot people’ constituted a mockery of all democratic
principles and a contempt of all internationally recog-
nized concepts of human rights. The principle of self-de-
termination could not be interpreted in such a way as to
impair the unity of the people and the territorial integrity
of any State. On the other hand, it was argued that the
Turkish Republic of Northern Cyprus had come into be-
ing in November 1983 as a manifestation of the right to
self-determination of the Turkish Cypriot people. Fur-
thermore, it was contended that whatever rights existed
in south Cyprus for the Greek Cypriots, the same rights
existed in full in the north for the Turkish Cypriots and
that, in the absence of a joint federal government, it was
the inalienable right of the Turkish Cypriot people to be
represented by the authorities and organs elected freely by
themselves since they could not be expected to live in a
political vacuum.*

In one¢ instance, during the Council’s deliberations on the
question of South Africa, the Preamble of the Charter was
explicitly invoked and the following part thereof, which
appears to have a bearing on Article 1, paragraph 2, was
quoted: “to reaffirm faith in fundamental human rights, in
the dignity and worth of the human person, in the equal
rights of men and women™’.'®

On another occasion, also in connection with the delib-
erations on the question of South Africa, Article 1, para-
graph 3, of the Charter was explicitly invoked in the con-
text of “human rights” and ‘‘fundamental freedoms™,
principles embodied in the Charter provision of Article 1,
paragraph 2.1

During the Council's considcration of the letter dated
11 March 1988 from the Permanent Representative of
Argentina to the United Nations addressed to the Presi-
dent of the Security Council, concerning the decision by

9For the texts of relevant statements, see S/PV.2591: Cyprus
13; Mr. Kony p. 38; and Turkcey, pp. 44 and 43; and S/PV. 635

Cy
'grS/“I"‘V 2600 France, p. 7
118/PV.2736: Cuba, pp. 29-30.

the United Kingdom Government to conduct military ma-
noeuvres in the Falkland Islands (Islas Malvinas), the dis-
cussion appeared to touch upon whether the Charter provi-
sion regarding the self-determination of peoples was
applicable to the situation of those islands. On the one
hand, it was argued that the decision to hold military ma-
noeuvres was intended to consolidate a colonial domina-
tion of the Falkland Islands (Islas Malvinas) and that the
British attitude disregarded negotiations as a basis for the
settlement of the dispute over sovereignty. There was a re-
iteration of the opposition to the attempts to apply General
Assembly resolution 1514 (XV) to the problem of the
Falkland Islands (Islas Malvinas) in a way irrelevant to
its true purpose and spirit as well as to its interpretation
in ‘‘arbitrary and manipulative” ways. Moreover, it was
held that the Falkland Islands (Islas Malvinas) were a co-
lonial enclave in foreign territory and that, therefore, the
inhabitants who were subjects of the Crown did not have
a legitimate right to self-determination. It was further
stated that the International Court of Justice and the
General Assembly had recognized that the principle of
territorial integrity had primacy over the principle of
self-determination in cases where colonial occupation
had affected the territorial sovereignty of independent
countries. It was also asserted that there could be no
doubt that Argentina had historical and legal rights to
claim its sovereignty over the Faikland Islands (Islas
Malvinas), South Georgia and the South Sandwich Is-
lands and that, therefore, it was imperative that those ter-
ritories be restored to it through negotiations aimed at a
peaceful and definitive solution. On the other hand, it
was maintained that the invasion of the Falkland Islands
(Islas Malvinas) on 2 April 1982 by Argentine troops
had led to the determination on the part of the Govern-
ment of the United Kingdom that no such catastrophe
should happen again and that they should indeed be in
dereliction of their duty under Article 73 of the Charter
were they not to take the necessary steps to safeguard
the security of the people of the islands. It was further
stressed that, as long as the Argentine claim to the Falk-
lands Islands (Islas Malvinas) remained, the United
Kingdom must retain the capability of dealing with the
unexpected and the Government of the United Kingdom
was determined to fulfil its commitments to the people
of the islands and to uphold their right to choose by
whomsoever they wished to be governed. While the
United Kingdom was obliged to do so by the Charter and
the International Covenant on Civil and Political Rights,
it was held, the call for negotiations on all aspects of the
islands was a demand for negotiations on sovereignty
which, the Argentine Government had made plain, could
have as the only outcome the annexation of the islands
by Argentina.'? However, no draft resolution reflecting
these constitutional arguments was submitted for the
Council’s consideration.

In a number of cases, Article 1, paragraph 2, or Article
1 as a whole with reference to the principle of self-deter-

2For the texts of relevant statements, see S/PV.2800: Argentina,

11; United Kingdom, gp 16-18, S/PV.2801: Nicaragua, p. 26,
Guutemala, pPp. 42 and 4 Argentina, pp. 51 and 52; and United
Kingdom, pp. 56 and
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mination was invoked without giving rise to a constitu-
tional discusston.

CASE |

Letter dated 6 May 1985 from the
representative of Nicaragua

(In connection with a draft resolution sponsored by Nica-
ragua, voted upon and adopted on 10 May 1985, follow-
ing a separate vote on each paragraph)

In the course of the separate vote on each paragraph of
the draft resolution'* submitted by Nicaragua, the eighth
preambular paragraph and operative paragraphs ! and 2 of
the draft resolution were not adopted. Following the unan-
imous adoption of the draft resolution as a whole and as
amended, as resolution 562 (1985), the representative of
the United Kingdom stated that his delegation uphelid “the
inalienable right freely to decide on paolitical, economic
and social systems”, as referred to in paragraph | of the
resolution as adopted. But, he added, his delegation must
insist that it was a right which belonged to people, not to

BIn connection with the question of South Africa, S/PV.257L:
Chairman, Special Committee against Apartheid, pp. 22 and 23,
S/PV.2600: South Africa, pp. 41 and 42; S/PV.2602: Yugoslavia,
p. 33, S/PV.2690: Zaire, pp. S and 6; S/PV.2732: South Africa,
p. 21; in connection with the situation in the Middle East, includ-
ing the occupied Arab territories, S/PV.2572: Democratic Yemen,
p. 48, S/PV.2573: Syrian Arab Republic. p. 61; S/PV.260S: Syrian
Arab Republic, p. 32; Thailand, pp. 54 and 56; S/PV.2646: Egypt,
p. 17, Mauritania, p. 41, Indonesia, pp. 47 and 48; S/PV.2649: Yu-
goslavia, p. 14; S/PV.2770: Chairman of the Committee on the Ex-
ercise of the Inalienable Rights of the Palestinian People, p. 32;
S/PV.2787: PLO, p. 98, Libyan Arab Jamahiriya, pp. 58-60;
S/PV.2790: Czechoslovakia, p. 21; United Kingdom, p. 37,
S/PV.2806: Mr. Maksoud of the Arab League; in connection with
the letter dated 6 May 1985 from Nicaragua, S/PV.2578: Peru, p.
11; Brazil, p. 88; in connection with the situation in Namibia,
S/PV.2583: Acting President of United Nations Council for Na-
mibia, p. 18; South Africa, pp. 92-93; S/PV.2587: Panama, p. 48,
S/PV.2589: Mr. Ebrahim of PAC, pp. 73-76; S/PV.2600, South Af-
rica, pp- 41-42; in connection with the situation in southern Africa,
S/PV.2660: Thailand, p. 41, S/PV.2686: Venezuela, pp. 31-33; in
connection with the letter dated 27 June 1986 from Nicaragua,
S/PV.2695: Syrian Arab Republic, p. 22.

145/17172, OR. 40th yr., Suppl. for April-June 1985. For the re-
quest to put the draft resolution to the vote paragraph by paragraph
and for the results of the votes thereof, see chap. VIII, part II, un-
der the same heading.

States; and that was what was stated in the Charter of the
United Nations, in bath the International Covenants on Hu-
man Rights and the Declaration on Principles of Interna-
tional Law conceming Friendly Relations and Cooperation
among States in accordance with the Charter of the United
Nations.'$ After emphasizing that that was what the fourth
preambular paragraph of the resolution before the Council
also said, he cited: (a) the reference in the Charter to “the
principle of equal rights and self-determination of peo-
ples”; (b) both of the International Covenants which, in
their common article 1, stated: “All peoples have the right
of self-determination. By virtue of that right they freely de-
termine their political status and freely pursue their economic,
soctal and cultural development”; and (c) the above-
mentioned Declaration on Principles of International Law,
which similarly held that, “. . . all peoples have the right freely
to determine, without external interference, their political
status and to pursue their economic, social and cultural devel-
opment”. According to that Declaration, he emphasized, all
States had the duty “to respect this right”” and “to promote re-
alization of the principle of equal rights and self-determination
of peoples”. Those basic instruments, as well as General
Assembly resolution 38/10 of 11 November 1983 concemn-
ing the situation in Central America, which was quoted in
the fourth preambular paragraph of Council resolution 562
(1985), made it clear that the right to self-determination
was one that belonged to peoples and not to States. That
was a fundamental distinction and the depiction of the
principle in paragraph ! of resolution 562 (1985) was a
distortion.'é The resolution reads in part as follows:

The Security Council,

Recalling also General Assembly resolution 38/10, which reaffirms
the inalienable right of all the peoples to decide on their own form of
government and to choose their own economic, political and social
system free from all foreign intervention, coercion or limitation,

1. Reaffirms the sovercignty and inalienable right of Nicaragua
and other States freely to decide their own political, economic and
social systems, to develop their international retations according to
their people’s interests free from outside interference, subversion, di-
rect or indirect coercion or threats of any kind;

BGeneral Assembly resolution 2625 (XXV), annex.
165/PV 2580, pp. 128-130.

Part 11

CONSIDERATION OF THE PROVISIONS OF ARTICLE 2
OF THE CHARTER

A. Article 2, paragraph 4

“All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in any
other manner inconsistent with the purposes of the United Nations.”

NOTE

Two resolutions adopted by the Councii during the period

under review contained explicit references to Article 2, para-
graph 4, of the Charter.'” On many other occasions, the de-

17Resolutions 573 (1985), fourth preambular para.; and 611
(1988), fourth preambular para.

cisions and deliberations of the Council reflected the sig-
nificance of the principles and obligations contained in this
provision of the Charter. Five of the resolutions referring
to Article 2, paragraph 4,'* used language taken from this

18g esolutions 568 (1985), fourth preambular para.; 574 (1985), third
preambular para.; 580 (1985), third preambular para.; 581 (1986), sec-
ond preambular para.; and 588 (1986), fourth preambular para.
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Charter provision and 17 resolutions contained other im-
plicit references to it.'!* Fifteen statements of the President
on behalf of the Council also referred to Article 2, para-
graph 4: five? used, at least in part, the language of the
Charter, whereas the other 10?! contained other implicit
references to the Article. Seven draft resolutions, which
either failed to be adopted or were not put to the vote, also
contained references to Article 2, paragraph 4: of these,
three?? employed the language of the Charter; three?® con-
tained other implicit references to the Charter principle;
and one?* draft resolution recalled the Definition of Ag-
gression, as contained in General Assembly resolution
3314 (XXIX) of 14 December 1974.

In one of the instances indicated above, the Council em-
phasized the principle of the inadmissibility of the acqui-
sition of territory by force and deplored the initial acts
which gave rise to conflict between two States.?* In an-
other instance, the Council, acting under Articles 39 and

Resolutions 561 (1985), para. 2; 564 (198S), para. 2; 567
(1985), second preambular para. and para. 3; 571 (1985), third
preambular para. and para. 1; 575 (1985), para. 2; 577 (1985), sixth
preambular para. and para. 4; 582 (1986). sixth preambular para.;
583 (1986), para. 2; 586 (1986), para. 2; 592 (1986), para. 2; 594
(1987), para. 2; 599 (1987), para. 2; 598 (1987), para. 1; 602
(1987), third preambular para. and para. 4; 606 (1987), third pream-
bular para. and para. 1; 609 (1988), para. 2; and 617 (1988), para. 2.

205/17215, issued on 24 May 1985, regarding the situation in the
Middle East, OR, 40th yr., Resolutions and Decisions of the Secu-
rity Council, 1985; S/17486, read out at the 2607th meecting, on 20
September 1985, regarding the situation in Cyprus, ibid.; S/18691
and S/18756, issued, respectively, on 13 February and 19 March
1987, regarding the situation in the Middle East, OR, 42nd pr.,
Resolutions and Decisions of the Security Council, 1987; and
$/19959, issued on 24 June 1988, regarding the incident of 20 June
1988 (“South Africa's latest attacks on the territory of Botswana”),
OR, 43nd yr., Resolutions and Decisions of the Security Council,
1958.

215717004, $/17036 and $/17130, issued, respectively, on 5 and
15 March and 25 April 1985, regarding the situation between Iran
and Iraq, OR, 40th yr., Resolutions and Decisions of the Security
Council, 1985, S/17932 and S/18538, issued, respectively, on 21
March and 22 December 1986, regarding the situation between Iran
and Iraq, OR, 4/st yr.. Resolutions and Decisions of the Security
Council, 1986, S/18138, issued in June 1986, regarding the situ-
ation in the Middle East, ibid.; S/18610, issued on 16 January 1987,
regarding the situation between Iran and Iraq, OR, 42nd yr., Reso-
lutions and Decisions of the Security Council, 1987, 8/19068, is-
sued on 21 August 1987, regarding the situation in Namibia, ibid.;
S$/19626 and S/20096, read out, respectively, at the 2798th and at
the 2823rd meetings, held on 16 March and 8 August 1988, regard-
ing the situation between Iran and Iraq, OR, 43rd yr., Resolutions
and Decisions of the Security Council, 1988.

2[4 connection with the letters both dated 25 March 1986 from
the representatives of Malta and the Union of Soviet Socialist Re-
publics and letter dated 26 March 1986 from the representative of
Iraq, draft resolution $/17954, second preambular para., OR, 4/s¢
yr., Suppl. for Jan.-March 1986. In connection with the letter dated
12 April 1986 from the representative of Malta, draft resolution
S/17984, third preambular para., ibid., Suppl. for April-June 1986,
and in connection with the situation in the Middle East, draft reso-
{ution S/19434, operative para. 3, OR, 43rd yr., Suppl. for Jan.-
March 1988.

BIn connection with the situation in the Middle East, draft reso-
lution S/17730/Rev.2, operative para. 3, OR, 4/st yr., Suppl. for
Jan.-March 1986, draft resolution S/19868, OR, 43rd yr., Suppl.
Sfor Jan.-March 1988, and in connection with the letter from the
Syrian Arab Republic, draft resolution S/17796/Rev.), operative
paras. 1 and 2, OR, 41Ist yr.. Supp!l. for Jan.-March 1986.

In connection with letters dated 15 April 1986 from the rep-
resentatives of Burkina Faso, the Libyan Arab Jamahiriya, Oman,
the Syrian Arab Republic and the Sudan, draft resolution
S/18016/Rev.1, OR, 41st yr., Suppl. for April-June 1986.

235ee resolution 582 (1986), sixth preambular para. and para. 1.

40 of the Charter,* demanded, as a first step towards a
negotiated settlement, the observance of an immediate
ceasefire, an end to all military actions and withdrawal of
all forces to internationally recognized boundaries.?” In a
number of instances,?* the Council expressed alarm or con-
cern over the continuation of attacks, called for restraint or
cessation of hostilities, censured the prolongation or esca-
lation of a conflict and called for respect or support for the
territorial integnty, sovereignty and political independence
of States. In other paragraphs,® the Council expressed
grave concemn at threats to perpetrate acts of aggression
and condemned a State for such threats. in one case,’ the
Council reaffirmed the legitimacy of the struggle of a peo-
ple against illegal occupation and called upon all States to
increase moral and material assistance to that people.

References of the kind indicated above to the provisions
of Article 2, paragraph 4, were frequent; but only seldom
did the Council engage in what might be described as a
constitutional discussion regarding this principle of the
Charter. On several occasions,’' Article 2, paragraph 4,
was explicitly invoked in the deliberations of the Council,
usually without giving rise to a constitutional discussion.

Article 2, paragraph 4, was also invoked in communica-
tions in connection with the letters dated 15 April 1986
from the representatives of the Libyan Arab Jamahiriya,
Burkina Faso, the Syrian Arab Republic and Oman,** as

26For the discussion regarding Articles 39 and 40 (Chapter V11
of the Charter), see chap. XI of the present Supplement.

2Resolution 598 (1987), para. 1.

Resolutions 564 (1985), para. 2; 567 (1985). para. 3: 571
(1985), para. 1; 575 (1985), para. 2, 577 (1985), sixth preambular
para. and para. 4; 583 (1986), para. 2, 586 (1986), para. 2; 594
(1987), para. 2; 599 (1987), para. 2; 602 (1987). second and fourth
preambular paras. and para. 1; 609 (1987), para. 2, and 617 (1988),
para. 2. See also statements by the President of the Security Coun-
cil on behalf of the members of the Council, S/17004, $/17036 and
S/17130, issued, respectively, on 5 and 15 March and 25 Aprit
1985, regarding the situation between Iran and Iraq, OR, Resolu-
tions and Decisions of the Security Council 1985, §/17932 and
§/18538, issued, respectively, on 21 March and 22 December
1986, OR. Resolutions and Decisions of the Security Council,
1986; S/19626 and S/20096, issued, respectively, on 16 March and
8 August 1988, OR, Resolutions and Decisions of the Security
Council, 1988.

2R esolution 581 (1986). tenth preambular para. and para. 1.

30Resolution 566 (1985), para. 2.

'In connection with the letter dated 6 May 1985 from the rep-
resentative of Nicaragua, S/PV.2578: United States of America, p.
29; tn connectton with the situation in Namibia, S/PV.2590: Af-
ghanistan, p. 58; in conncction with the complaint by Angola
against South Africa, S/PV.2596: United Republic of Tanzania, p.
24; Pakistan, p. 44; S/PV.2631: United Kingdom, p. 33; in connec-
tion with the letter dated 17 June 1985 from the representative of
Botswana, §/PV.2599: Swaziland, p. 62; United Kingdom, p. 78
in connection with the letter dated 1 October 1985 from the repre-
sentative of Tunisia, S/PV.2611: Burkina Faso, p 21; United King-
dom, pp. 39-41; in connection with the situation in the occupied
Arab territories, S/PV.2786: ltaly, pp. 61-62; in connection with
the situation in Cyprus, S/PV.2635: Cyprus. p. 59, S/PV.2688: Cy-
prus, pp. 9-10; S/PV.2771: Cyprus, p. 26, in connection with the
situation in southern Africa, S/PV.2658: Ghana, pp. 27 and 28;
S/PV.2686: Libyan Arab Jamahinya, pp. 116 and 117; in connec-
tion with the letters dated 25 March from the representatives of
Malta and the USSR and the letter dated 26 March 1986 from the
representative of Iraq, S/PV.2669: Poland, p. 17, United Kingdom.
p. 36, in connection with the letter dated 27 June 1986 from the
representative of Nicaragua, S/PV.2697: United Arab Emirates. p.
36, The implicit references are too numerous to be listed here.

325/17990 (letter dated 14 April 1986 from the representative of
the United States of America), OR, 4is1 yr., Supp!l. for April-June
1986.
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well as in connection with the question concerning the situ-
ation in Cyprus;”® and the situation between Iran and Iraq.*

In one instance, in connection with the Council’s discus-
sion on the situation in Cyprus, following the adoption of
resolution 578 (1985),** by which the Council extended the
mandate of the United Nations Peacekeeping Force in Cy-
prus (UNFICYP), Anticle 2, paragraph 4, was explicitly re-
ferred to in the exchanges which touched on the Treaty of
Guarantee. The supremacy of the Charter provision over
other international agreements, specifically the Treaty of
Guarantee, was underscored, in those exchanges, by an ex-
plicit invocation of Article 103 of the Charter.>é On the one
hand, the representatives of Cyprus and Greece maintained
that the key to the solution of the Cyprus problem was the
withdrawal of the Turkish occupation troops and that the
Council’s meeting to renew the mandate of UNFICYP was
necessitated by Turkey's failure to withdraw its troops
from Cyprus. On the other hand, the representative of Tur-
key contended that, as the late Archbishop Makarios had
said to the Council in 1974,>” Cyprus had been faced with
“not a Turkish invasion, but a Greek invasion”, and what
had happened in 1974 had been a Turkish “intervention™
within the framework of the Treaty of Guarantee. The rep-
resentative of Cyprus responded to the contention by stat-
ing that, had the Treaty of Guarantee given such a right of
“intervention”, the Treaty itself would have negated the
provisions of Article 2, paragraph 4, and that, clearly, Ar-
ticle 103 of the Charter of the United Nations did not allow
for such contradiction.’®

CASE 2

Letter dated | October 1985 from
the representative of Tunisia

(In connection with a draft resolution sponsored by Bur-
kina Faso, Egypt, India, Madagascar, Peru and Trinidad
and Tobago, voted upon and adopted on 4 October 1985)

During the Council’s deliberations regarding the inci-
dent whereby six Israeli military aircraft had dropped five
bombs in the southern suburbs of Tunis, the discussions
not only appeared focused on the provisions of Article 2,
paragraph 4, but also led to frequent emphasis on the ob-
ligations on the part of Member States to observe the Char-
ter principle in all its aspects. To a degree, the discussions
also seemed to reveal what might be described as some
tension between the Charter provisions of Article 2,
paragraph 4, and those of Article 51 relating to “self-
defence”.*® On the one hand, it was held that the Israeli raid

335/18466 and S/19356 (letters dated, respectively, 29 November
1986 and 17 December 1987 from the representative of Cyprus),
OR, 4lst yr., Suppl. for Oct.-Dec. 1986 and OR, 42nd yr., Suppl.
for Oct.-Dec. 1987,

34520001 (letter dated 9 July 1988 from the representative of
lrm}), OR, 43rd yr., Suppl. for July-Sept. 1988,

3For an account of the Council's proceedings in connection with
the adoption of resolution 578 (1985), see chap. VIII, part 1], under
the same heading.

“or the discussions pertaining to Article 103 of the Charter, see
part VII of the present chapter.

3%See, under the same heading, Repertoire, Suppl. for 1972-1974,
chaf. VI, part 1L

38For the texts of the relevant statements, see S/PV.2635: Cyprus,
pp. 9-13, 57 (second intervention) and 59 (third intervention);
Greece, pp. 26 and 27, 57 (second intervention); and Turkey, p. 58
(third intervention).

39Far the discussions pertaining to Article 51 of the Charter, see
chap. X! of the present Supplement.

constituted a blatant act of aggression against Tunisia’s
territorial integrity, sovereignty and independence in fla-
grant violation of the rules and norms of international law
and of the principles of the Charter of the United Na-
tions. More specifically, it was stressed that the commit-
ment to refrain from the use of force against the territorial
integrity of any State, the failure to settle international dis-
putes by peaceful means and, in particular, the resort to
arbitrary and disproportionate violence—under any pre-
text, including retaliation—constituted an inadmissible
failure to abide by Article 2, paragraph 4, of the Charter.
On the other hand, it was maintained that, over the past
year, the PLO headquarters in Tunisia had initiated,
planned, organized and launched “hundreds of terrorist at-
tacks” against Israel, against Israeli targets outside Israel
and against Jews everywhere, and that Israel’s forces had
taken special care in targeting the PLO headquarters. With
reference to the assertion that Israel’s action had been an
attack on a country which was not actively at war with
[srael, it was argued that every State had a responsibility
to prevent armed attacks from its territory and that no
country would tolerate repeated attacks against its citizens
by terrorists openly headquartered in and launched from
another country. Moreover, sovereignty could not be sepa-
rated from the responsibilities it entailed and a country
which abdicated the fundamental responsibility of prevent-
ing a sovereign territory from being used as a launching
ground for acts of aggression risked taking upon itself all
the consequences of such dereliction of duty. It was further
contended that the interest of a State in exercising protec-
tion over its nationals might take precedence over territo-
rial sovereignty under the right to act in self-defence to
curb armed attacks from other countries, in accordance
with Article 51 of the Charter of the United Nations.*

At the 2615th meeting, on 4 October 1985, the President
drew the attention of the members of the Council to a six-
Power draft resolution, which was voted upon at the same
meeting and adopted as resolution 573 (1985).*! The reso-
lution reads in part as follows:

The Security Council,

Considering that, in accordance with Article 2, paragraph 4, of the
Charter of the United Nations, all States Members shall refrain in their
tnternational relations from the threat or use of force against the ter-
ritorial integrity or political independence of any State, or acting in
any other manner inconsistent with the purpose of the United Nations,

Considering that the Isracli Government claimed responsibility for
the attack as soon as it had been carried out.

1. Condemns vigorously the act of armed aggression perpetrated
by Israel against Tunisian territory in flagrant violation of the Charter
of the United Nations, international law and norms of conduct;

4For the texts of relevant statements, see /17509 (letter dated
1 October 1985 from Tunisia), OR, 40th yr., Suppl. for Oct.-Dec.
1985, S/PV.2610: Tunisia, pp. 8-11: India, pp. 23 and 24;
S/PV.2611: France, p. 7. Denmark, p. 9; China, p. 11; Turkey,
pp. 13-16; Australia, p. 21; Israel, pp. 22-26; United Kingdom, p. 41.
Pakistan, p. 57, S/PV.2613: Burkina Faso, p. 21; Trinidad and To-
bago, p. 42; Morocco, pp. 47 and 48; Jordan, pp. 53-56, Israel (sec-
ond intervention), p. 63; S/PV.2615: Yugoslavia, pp. 12 and 13; In-
donesia, p. 26; Nicaragua, p. 31; Bangladesh, pp. 53-56; Viet Nam,
p. 68; Tunisia (second intervention), pp. 81 and 82; Israel (third
intervention), pp. 87 and 88. and the President (United States of
Amcrica), pp. 111 and 112.
Ifor the vote on the draft resolution (S/17535), see chap. VI,
part Il, under the same heading.
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2. Demands that Israel refrain from perpetrating such acts of ag-
gression or from threatening to do so;

3. Urges Member States to take measures to dissuade [srael from
resorting to such acts against the sovereignty and territorial integrity
of all States;

5. Requests the Secretary-General to report to the Security Coun-
cil on the implementation of the present resolution by 30 November
1985 at the latest;

In pursuance of paragraph S of resolution 573 (1985),
the Secretary-General on 29 November 1985 submitted a
report*2 in which he included the replies received from
Member States. The Government of Israel, in its reply, de-
clared that it rejected all allegations that its action which
had been directed against PLO headquarters in Tunisia had
constituted an “act of aggression”. Reference was made to
the 1974 and 1970 General Assembly resolutions, contain-
ing, respectively, the Definition of Aggression and the
Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in ac-
cordance with the Charter of the United Nations,* in which
the Assembly had clearly spelt out that an “act of aggres-
sion” occurred when a country failed to fulfil its “duty to
refrain from organizing or encouraging the organization of
irregular forces or armed bands, including mercenaries, for
incursion into the territory of another State”. Furthermore,
in the said resolutions the Assembly required that a State
must not acquiesce “in organized activities within its ter-
ritory directed towards the commission of . . . [terrorist]
acts”; Tunisia, by permitting the PLO to set up an extra-
territorial base for the conduct of its operations, was in di-
rect violation of both resolutions. Israel also contended
that Security Council resolution 573 (1985) distorted both
the principle of self-defence and the “very concept” of ag-
gression, not only by denying Israel the right to defend it-
self but also by condemning it for having done so; Israel
therefore viewed the content of the resolution as unaccept-
able and rejected, in particular, the improper use of the
terms “acts of aggression” and “acts of armed aggression™.

CASE 3
The situation between Iran and Iraq

(In connection with a draft resolution prepared as a result
of consultations among the members of the Council and
adopted on 24 February 1986)

The underlying theme for the Council’s deliberations at
the 2663rd to 2666th meetings, held between 18 and 24
February 1986, was outlined in the lerter** dated 12 Feb-
ruary 1986 from the representative of Iraq transmitting the
text of a letter signed by the members of the Committee of
Seven of the Council of the League of Arab States. The
Committee of Seven had requested this series of the Coun-
cil's meetings in view of the situation that had arisen fol-
lowing the “new large-scale armed aggression” by the
Islamic Republic of Iran against the sovereignty and terri-

425/17659/Rev.1 (annexes), OR, 40th yr., Suppl. for Oct.-Dec.
1985.

43General Assembly resolutions 3314 (XXIX), annex; and 2625
(XXV), annex.

445/17821 (annex), OR, 4dlst yr., Suppl. for Jan.-March 1986.
For the Council’s proceedings pursuant to this request (2663rd to
2666th mtgs., between 18 and 24 February 1986), see chap. VIII,
part [ under the same heading.

torial integrity of Iraq in the sector east of Basra and the
sector of the Shatt al-Arab, which had begun on the night
of 9/10 February 1986. The Committee of Seven had fur-
ther requested the Security Council to discuss thosc devel-
opments and to take ‘“‘serious . . . measures” to put an end
to the war and to resolve the conflict by peaceful means in
accordance with the Charter of the United Nations and in-
ternational law.

At the 2666th meeting, on 24 February 1986, the draft
resolution, which had been drawn up during consultations
of the Council, was voted upon and adopted unanimously
as resolution 582 (1986).4° The resolution reads in part as
follows:

The Security Council,

Deeply concerned about the prolongation of the conflict between
the two countries resulting in heavy losses of human lives and con-
siderable material damage and endangering peace and security,

Recalling the provisions of the Charter and in particular the obliga-
tion of all Member States to settle their international disputes by
peaceful means in such a manner that interational peace and security
and justice are not endangered,

Emphasizing the principle of the inadmissibility of the acquisition
of territory by force,

1. Deplores the initial acts which gave rise to the conflict between
the Islamic Republic of Iran and Iraq and deplores the continuation of
the conflict;

2. Alsodeplores the escalation of the conflict, especially territorial
incursions, the bombing of purely civilian population centres, attacks
on neutral shipping or civilian aircraft, the violation of international
humanitarian law and other laws of armed conflict and, in particular,
the use of chemical weapons contrary to obligations under the 1925
Geneva Protocol;

3. Calls upon the Islamic Republic of Iran and Iraq to observe an
immediate ceasefire, a cessation of all hostilities on land, at sea and
in the air and withdrawal of all forces to the internationally recognized
boundaries without delay;

5. Calls upon both parties to submit immediately all aspects of the
conflict to mediation or to any other means of peaceful settiement of
disputes;

As one of the principal parties to the situation which was
the subject of resolution 582 (1986), the Islamic Republic
of Iran had hitherto not only declined to participate in the
Council's discussions on the question but had also disso-
ciated itself from any action that had been taken by the
Council.* However, following the adoption of resolution
582 (1986) on the situation between Iran and Iraqg, the Ira-
nian representative transmitted to the Secretary-General
the statement*’ that had been released by the Ministry of
Foreign Affairs of the Islamic Republic of Iran. In the
statement it was stressed that the Security Council had fi-
nally come to realize that in order to resolve the whole
matter of the war, in accordance with the provisions of the
Charter of the United Nations, the Security Council should

45For the vote on the draft resolution (S/17859), sce chap. VIII,
part [i, under the same heading.
or background information on Iran’s position, see Repertoire,
Sug)l. for 1981-1984, chap. VIII, part 11, under the same heading.
S/17864 and Corr.1 (letter dated 25 February 1986 from the
representative of the Islamic Republic of Iran), OR, /st yr., Suppl.
for Jan.-March 1986.
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consider the initial aggression by Iraq. Furthermore, while
the portion of resolution 582 (1986) pertaining to the issue
of the war and the termination of hostilities was unbal-
anced and inadequate, it was nevertheless a positive step
towards the condemnation of Iraq as the aggressor and a
just conclusion to the war. While the resolution referred to
the need for the peaceful settlement of disputes, it did not
mention, however, the blatant violation of this principle by
Iraq and its resort to force through launching a year of ag-
gresston against the Islamic Republic of [ran.

CASE 4

Letter dated 25 March 1986 from the representative of
Malta; letter dated 25 March 1986 from the repre-
sentative of the Union of Soviet Socialist Republics; let-
ter dated 26 March 1986 from the representative of Irag

(In connection with a draft resolution sponsored by Bul-
garia and the Soviet Union, not voted upon)

During the deliberations of the Council in connection
with the situation that resulted from the claims and
counter-claims involving the Gulf of Sidra in the southem
Mediterranean, the discussions appeared somewhat fo-
cused, not so much on the interpretation of the Charter
principle contained in Article 2, paragraph 4, but rather on
its application. On one side, it was stressed that under Ar-
ticle 2, paragraph 4, Member States had the obligation to
refrain in their international relations from the threat or use
of force; and that the safeguarding of any rights under in-
ternational law and practice, including the right of unhin-
dered passage in intermational waters, could be fully un-
dertaken within the framework of the principles and
procedures laid down in Chapter VI of the Charter. The
use of force or threats for the enforcement of claims in dis-
puted waters could not be condoned, particularly so in the
context of the case before the Counci! whereby a Member
State sought to exercise what it considered its rights in in-
ternational waters thousands of miles away from its terri-
tory. It was further emphasized that article 301 of the
United Nations Convention on the Law of the Sea of 1982,
which embodied the norm that “States Parties shall refrain
from any threat or use of force against the territorial integ-
rity or political independence of any State”, signified that
contemporary law of the sea reflected “one of the basic
prerequisites” of the Charter of the United Nations. On the
other side, it was held that the claim by the Libyan Arab
Jamabhiriya to control navigation and overflight in a vast
area of the Mediterranean Sea had no basis in customary
practice or international law, and that the Libyan attacks
against naval units of the United States of America, which
had been operating in international waters in the Gulf of
Sidra, had constituted a breach of Libya’'s obligations un-
der Article 2, paragraph 4, in response to which the United
States forces had exercised their right of self-defence un-
der Article S1 of the Charter.* In view of the grave chal-
lenge to freedom of navigation in international waters
which had been posed by the Libyan actions, the Security
Council should reaffirm the internationally accepted free-
doms of navigation and overflight and condemn the na-
tions that resorted to force to violate those norms. More-
over, the “first shots” had been fired by the Libyans against

48¢or the discussions pertaining to Article 51 of the Charter
(“self-defence”), see chap. X1 of the present Supplement.

aircraft operating in international airspace over the high
seas and the issue before the Council was not the means
used by the United States to assert the right of freedom of
navigation on the high seas in the Gulf of Sidra but rather
the means used by the Libyan Arab Jamahiriya to assert
its illegal claim to exclusive rights in the Gulf of Sidra.®

At the 2671st meeting, on 31 March 1986, the President
drew the attention of the members of the Council to a draft
resolution®*® which had been submitted by Bulgaria and the
USSR. Under the draft text, which was not put to the vote,
the Council would have reaffirmed the obligation of all
States Members of the United Nations to refrain from the
threat or use of force, in accordance with the Charter, and
condemned the act of armed aggression against the Libyan
Arab Jamahiriya, which had constituted a blatant violation
of the Charter of the United Nations and the norms of in-
ternational law.

CASE S

Letters dated 15 April 1986 from the representatives of the
Libyan Arab Jamahiriya, Burkina Faso, the Syrian Arab
Republic and Oman

(In connection with a draft resolution sponsored by the
Congo, Ghana, Madagascar, Trinidad and Tobago, and
the United Arab Emirates, revised, voted upon and not
adopted on 21 April 1986)

During the Council’s deliberations in connection with
the complaints about the air strikes by United States mili-
tary forces against specific targets in Tripoli and Benghazi
in the Libyan Arab Jamahiriya, a considerable constitu-
tional discussion arose regarding what might be described
as a delineation of the distinction or tension between what
was called the “general rule” as provided by Article 2,
paragraph 4, and the exception to that—"“the inherent right
of self-defence”—as provided in Article 51 of the Char-
ter.®' On one side, it was maintained that the general rule
was the one set forth in Article 2, paragraph 4, which stated
that all Member States “shall refrain in their international
relations from the threat or use of force against the territo-
rial integrity or political independence of any State”. The
inherent right of self-defence, as an exception to the gen-
eral rule, must be interpreted “narrowly rather than
broadly” in order not to permit violations of the general
rule on the basis of arguments that the use of forcc was the
legitimate recourse to the right of self-defence. In the strict
“legal sense”, it was held, the use of force after the cessa-
tion of the aggression was no longer in self-defence but in
“mere retaliation”. Furthermore, in international law, the
concept of “pre-emptive self-defence” did not exist since

4% or the texts of the relevant statements, see S/PV.2668: USSR,
pp- 7 and 8; Malta, pp. 12-14; United States, pp. 18-22; S/PV.2669:
Poland, pp. 17 and 18; United Kingdom, pp. 32, 36 and 37;
S/PV.2670: Ukrainian SSR, p. 8, Libyan Arab Jamabiriya, pp. 27-
31; United States (second intervention), p. 66; USSR (second and
third interventions), pp. 67, 68 and 74; United Kingdom (second
and third interventions), pp. 72-74; and S/PV.2671: Democratic
Yemen, p. 7; Libyan Arab Jamahiriya (second intervention),
pp. 36 and 38; United States (third intervention), p. 38.

$9For the text of the draft resolution (S/17954), see OR, 415t yr.,
Sugrl. Jor Jan.-March 1986.

For the discussions pertaining to Article 51 of the Charter
(self-defence), sec chap. XI of the present Supplement. under the
same heading.
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invocation of such a right could give the pretext for all
imaginable acts of armed aggression in violation of Article
2, paragraph 4, of the Charter. In any case, experts in in-
ternational law had recognized that combating so-called
terrorist acts never justified the use of force in violation of
Article 2, paragraph 4.

On the other side, it was contended that, in exercise of
the inherent right of self-defence recognized in Article 51
of the Charter, United States military forces had executed
a series of carefully planned air strikes against terrorist-
related targets in the Libyan Arab Jamahiriya. Those tar-
gets, which were part of that country’s military infrastruc-
ture such as command and control systems, intelligence
communications, logistics and training facilities, were the
sites that were used to carry out the country’s policy of
international terrorism, including ongoing attacks against
United States citizens and installations. It was further ar-
gued that the Libyan Arab Jamahiriya had not contented
itself with merely threatening to use force, which in itself
was a violation of the Charter, but had also foliowed
through on those threats. With reference to paragraph 3 of
the revised draft resolution®? before the Council, it was as-
serted that, while the paragraph began to reflect some
awareness of the nature of the problem at hand, it did so
in such general terms that it conveyed no idea of the mag-
nitude of the threat posed by the activities of terrorists in
general and by Libya’s flagrant violations of Article 2,
paragraph 4, of the Charter in particular. Moreover, the is-
sue before the Council dealt not with the acts of individuals
or groups, but rather with a State policy to use force by
clandestine means. While terrorism could be attempted by
any small group of determined or fanatical individuals, it
did not require advanced technology or the resources of a
large country and it was an even greater danger if it was
backed by a State, such as the Libyan Arab Jamahiriya, in
flagrant violation of Article 2, paragraph 4, of the Charter.
Finally, the principles which the whole intemational com-
munity had accepted and which ought to be brought to the
attention of the Libyan Arab Jamahiriya were those em-
bodied in General Assembly resolution 40/61 of 9 Decem-
ber 1985,% calling upon all States “to fulfil their obliga-
tions under international law to refrain from organizing,
instigating, assisting or participating in terrorist acts in
other States, or acquiescing in activities within their terri-
tory directed towards the commission of such acts” %

At the 2682nd meeting, held on 21 April 1986, the five-
Power revised draft resolution was voted upon and not adopted
owing to the negative vote of a permanent member.** Under

32For the full text of revised draft resolution S/18016/Rev.1, see
OR, 4lst yr., Suppl. for April-June 1986.

$3General Assembly resolution 40/61, para. 6.

34Eor the texts of the relevant statements, sce S/PV.2674: Libyan
Arab Jamahinya, pp. 7-12; United States, pp. 13-19; S/PV.2675:
Bulgaria, p. 33; S/PV.2676: Ukrainian SSR, p. 14; Australia, p. 18;
S/PV.2677: Qatar, pp. 5-10; Hungary, p. 32; Viet Nam, p. 36; Lib-
yan Arab Jamahiriya (second intervention), pp. 50 and Sl;
S/PV.2678: Sudan, pp. 27-31, S/PV.2679: United Kingdom, pp. 14-
16 and 26-31, S/PV.2680: Nicaragua, p. 48; S/PV.2682: United
States (third intervention), pp. 26-31; Australia (second intervention),
pp. 33 and 34; S/PV.2683: United States (fourth intervention), pp. 45
and 46; United Kingdom (sccond intervention), pp. 56-58. See also
$/17990 (letter dated 14 April 1986 from the representative of the
United States of America), OR, 415t yr., Suppl. for April-June 1986.

SFor the text of the revised draft resolution (S/18016/Rev.1), see
note 52, above; for the vote on the revised draft resolution, see
S/PV . 2682, p. 43. See also chap. VIII, under the same heading.

a preambular paragraph of the revised draft text, the Coun-
cil would have recalled, inter alia, the Definition of Ag-
gression.’® Under the operative part of the revised draft
resolution, the Council would have condemned the armed
attack by the United States of America, condemned all ter-
rorist activities, whether perpetrated by individuals, groups
or States, and called upon all parties to refrain from resort-
ing to force.

CASE 6

Letter dated 5 July 1988 from the representative
of the Islamic Republic of Iran

(In connection with a draft resolution prepared in the
course of the Council’s consultations, voted upon and
adopted on 20 July 1988)

During the Council’s deliberations in connection with
the incident in which a civilian airliner of Iran Air flight
655 was destroyed on 3 Suly 1988 by United States naval
forces in the area of the Persian Gulf, considerable con-
stitutional discussion arose regarding the interpretation of
the provisions of Article 2, paragraph 4, of the Charter. It
was held that, according to Article 2, paragraph 4, all
Member States should refrain in their international rela-
tions not only from the threat or use of force against the
territorial integrity or political independence of any State,
but also from any measure that might endanger intema-
tional peace and security. Therefore, the destruction of Iran
Air flight 655 and the loss of life of 290 passengers and
crew aboard the civil airliner in the airspace of the Islamic
Republic of Iran and in the internationally established Am-
ber §9 airway was a clear violation of the principle of non-
use of force in international relations as well as a manifes-
tation of disregard for the inviolability of the territorial
integrity of a State Member of the United Nations. More-
over, the act of shooting down the civil airliner was a typi-
cal example of aggression, as had been stipulated in article
3 (b) of the 1974 Definition of Aggression, according to
which the use of armed force by a State against the terri-
torial integrity of another State was considered an act of
aggression. Paragraph 4 of General Assembly resolution
3314 (XXIX) provided that the Security Council should
take account of that Definition in accordance with the
Charter of the United Nations. Furthermore, the United
States action was a violation of the 1944 Chicago Conven-
tion®” which guaranteed the safety and regularity of inter-
national civil aviation including the safety of passengers
and crew. Annex I to the Chicago Convention enjoyed
universal acceptance as it underlined the imperative of
safeguarding international civil aviation, particularly the
“absolute prohibition™ of recourse to force against it. Des-
pite the clarity of relevant rules, the Council and the Gen-
eral Assembly of the International Civil Aviation Organi-
zation (ICAO) had further studied the issue and had
suggested measures to promote the existing rules and regu-
lations in order to prevent any possible misinterpretation
of the customary international law protecting civil avia-
tion. The result of those efforts by ICAO had been the
adoption by consensus of an additional amendment in the
form of a separate protocol at an extraordinary session of
the General Assembly of ICAO on 10 May 1984. Para-

56General Assembly resolution 3314 (XX1X), annex.

5?United Nations, Treary Series. vol. 15, No. 102,
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graph | of the ‘“‘new article” of that Protocol had stated:
“The contracting States recognize that every State must re-
frain from resorting to the use of weapons against civil air-
craft in flight and that, in case of interception, the lives of
persons on board and the safety of aircraft must not be en-
dangered.” Furthermore, under Article 51,*® the Charter of
the United Nations recognized that acts of self-defence
could be initiated only in response to prior armed attack,
and not in response to other breaches of international law.
Pre-emptive measures before the occurrence of an armed
attack could not be justified as acts of self-defence; such
measures could rather be considered only as a breach of
the principle of the non-use of force in international rela-
tions.*

At the 2821st meeting, on 20 July 1988, the draft reso-
lution which had been prepared in the course of the Coun-

8For discussion pertaining to Article 51 of the Charter (self-
defence), see chap. XI of the present Supplement, under the same
heading.

59For the text of the relevant statements, see S/PV.2818: Islamic
Republic of Iran, pp. 32-38. For the counter-arguments, which
seemed primarily focused on the need to settle the wider conflict in
the area between the Islamic Republic of Iran and Iraq on the basis

cil's consultations was voted upon and adopted unani-
mously as resolution 616 (1988).%° The resolution reads in
part as follows:

The Security Council,

Deeply distressed that a civil aircraft of Iran Air—scheduled inter-
national flight 655—was destroyad in flight over the Strait of Hormuz
by a missilc fired from the United States warship USS Vincennes,

4. Urges all parties to the Convention on International Civil Avia-
tion, signed at Chicago in 1944, to observe to the fullest extent, in all
circumstances, the international rules and practices conceming the
safety of civil aviation, in particular those of the annexes to that Con-
vention, in order to prevent the recurrence of incidents of the same
nature;

of a full and rapid implementation of Security Council resolution
598 (1987) of 20 July 1987, see chap. VII, part I, under the same
heading. See also part [V of this chapter for the consideration re-
garding implementation of Council resolution 598 (1987) (Article
25 of the Charter).

60For the vote on the draft resolution (S/20038), see 2821st mtg.
(PV), pp. 10 and 11.

**B.  Article 2, paragraph $

C. Article 2, paragraph 6

*The Organization shall ensure that States which are not Members of the United
Nations act in accordance with these principles as far as may be necessary for the main-

tenance of international peace and security.”

NOTE

During the period under review, there was no constitutional discussion that arose
in connection with Article 2, paragraph 6, of the Charter. In one instance, in connection
with the question of South Africa, the resolution®’ adopted by the Council contained
provisions that might be construed as implicit reference to the principle in paragraph 6
of Article 2. The Council also considered one draft resolution,®? in connection with the
situation in Namibia, which was voted upon but not adopted. The draft resolution ex-
plicitly referred to ‘‘the principles stated in Article 2 of the Charter’” as a whole, but
specifically urged States not Members of the United Nations ‘‘to act in accordance with
the provisions' of the draft text. There were no explicit references to the Charter pro-
visions of Article 2, paragraph 6, during the Council’s deliberations.

D. Article 2, paragraph 7

“Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic junisdiction of any State
or shall require the Members to submit such matters to settiement under the present
Charter; but this principle shall not prejudice the application of enforcement measures

under Chapter VI1.”

6IResolution 591 (1986), para. 12.

625/17631, revised and retssued as S/17633, OR, 40th yr., Suppl. for Oct.-Dec. 1986.

NOTE

During the period under review, none of the resolutions
adopted by the Council contained an explicit reference to
Article 2, paragraph 7, of the Charter. In one instance, how-
ever, in connection with the letter dated 6 May 1985 from

the representative of Nicaragua, in the resolution® adopted
by the Security Council recalled, inter alia: (a) General

63Resolution 562 (1985), respectively, fourth and sixth preambu-

lar paragraphs.



446 Chapter XII. Consideration of the provisions of other Articles of the Charter

Assembly resolution 38/10 of | | November 1983, in which
the Assembly reaffirmed the inalienable right of all the
peoples to decide on their own form of government and to
choose their own economic, political and social system
‘‘free from all foreign intervention, coercion or limita-
tion"'; and (b) General Assembly resolution 2625 (XX V)%
which proclaimed the principle that no State may use or
encourage the use of economic, political or any other type
of measures to coerce another State in order to obtain from
it *‘the subordination of the exercise of its sovereign rights
and to secure from it advantages of any kind’’. Further-
more, the same resolution of the Council®® contained an-
other implicit reference to the provisions of Article 2, para-
graph 7, where it reaffirmed the sovereignty and
inalienable rights of States freely to decide their own po-
litical, economic and social systems and to develop their
international relations ‘‘free from outside interference, sub-
version, direct or indirect coercion or threats of any kind"",
The Council also considered two draft resolutions®® which
contained implicit references to Article 2, paragraph 7, but
were either not put to the vote or were voted upon and not
adopted. Under one of the draft resolutions,®” the Council
would have, inter alia, regretted the trade embargo and
other coercive economic measures as ‘“‘inconsistent with
the principle of non-interference in the internal affairs of
States’’ and called for an immediate end to those measures.

The significance of the Charter provision regarding the
principle of non-interference in domestic affairs was also
reflected on a number of occasions in the proceedings of
the Council. In one instance, after the adoption of Security
Council resolution 569 (1985) and a statement’® by the
President on behalf of the members of the Council in con-
nection with the question of South Africa, demanding the
lifting of the state of emergency in the 36 districts in which
it had been imposed and calling upon the South African
Government to set free all political prisoners and detainees,
the principle of non-interference in internal affairs was im-
plicitly invoked by the representative of South Africa in a
letters® addressed to the United Nations. In it the South Af-
rican Government rejected both the resolution and the
statement by the President of the Council as ‘‘illegal and
unacceptable”, inasmuch as they violated the principle of
non-interference in the internal affaits of a Member State,
as enshrined in the Charter of the United Nations. Further-
more, it was held, the resolution and the presidential state-
ment set a “‘dangerous precedent’’ whereby the Council
purported to prescribe to a sovereign Statc a particular
course of domestic action.

64General Assembly resolution 2625 (XXV), annex, entitled
“Declaration ou Principles of International Law conceming
Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations®’.

65Resolution 562 (1985), para. 1.

665/17172, in connection with the letter dated 6 May 1985 from
the representative of Nicaragua, para. 1, voted upon but not
adopted, owing to a negative vote by a permanent member of the
Council, during a separate vote on cach paragraph, OR, 40th yr.,
Suppl. for April-June 1985; and S/17522, in connéction with the
complaint by Angola against South Africa, fourth preambuiar para.
and para. 4, not voted upon, ibid., Suppl. for Oct.-Dec. [985. See
also case 7 below.

675/17172 (see note 66 above), para. 1. Scc also chap. VIII, part
11, under the same heading.

685/17413; see S/PV.2603. Sce also OR, 40th yr., Resolutions and
Decisions of the Security Council, 1985, p. 9.

$95/17426, OR, 40th yr., Suppl. for June-August 1985.

In another instance, also in connection with the Coun-
cil's consideration of the question of South Africa, the
principle of non-interference in internal matters of States
was frequently invoked implicitly. On the one hand, it was
often argued that the Council’s meeting to consider the
subject matter was an abuse of the powers of the Secunty
Council, the convening of which had been irregular and in
contravention of the Charter of the United Nations, which
*‘clearly and unambiguously™ precluded intervention in the
domestic affairs of a Member State. On the other hand,
while it was conceded that under both the Charter of the
United Nations and the Charter of the Organization of Af-
rican Unity (OAU), as well as international law, no State—
and much less the United Nations~—had any right *‘to in-
terfere or intervene”’ in the internal affairs of another State
“‘except under restricted circumstances’’, it was maintained
that apartheid had been rejected and declared “‘a crime
against humanity’ and therefore any acts of commission
or omission in the furtherance of apartheid were not and
could not be an internal matter for South Africa.”™

During the Council’s deliberation on the complaint by An-
gola against South Africa, Article, 2, paragraph 7, was im-
plicitly invoked giving rise to what might be described as a
constitutional discussion which is included in case 7 below.

Article 2, paragraph 7, was referred to both explicitly
and implicitly in a number of other instances during the
Council’s deliberations,” and in several communications’?
from Member States addressed to the United Nations.

CASE ?
Complaint by Angola against South Africa

(In connection with a draft resolution submitted by South
Africa, not voted upon)

In the course of the deliberations of the Council on An-
gola's complaint™ of aggression by South Africa, the rep-
resentative of South Africa contended that the Soviet
Union and Cuba had expanded their role in the “‘civil war"’
in Angola by taking advantage of Security Council resolu-
tion 571 (1985), particularly paragraph 5 thereof, in

0For the texts of the relevant statements, see S/PV.2571: South
Africa, p. 62; S/PV.2600: France, p. 7; Australia, p. 21; South Af-
rica, p. 38; Kenya, pp. 86 and 87; and S/PV.2732: South Africa,
p. 21; and Angola, p. 24.

Mn connection with the situation in the Middle East, S/PV.2582;
Lebanon, p. 12; Syrian Arab Republic, p. 36 (explicit); in connec-
tion with the situation in southern Africa, S/PV.2652: Togo, pp. 12
and 13; Sudan, p. 41; S/PV.2654: Zimbabwe, pp. 16 and 17;
S/PV.2657: United Republic of Tanzania, pp. 7 and 8; Denmark,
pp- 28 and 29; S/PV.2658: Algena, p. 9; Islamic Republic of Iran,
pp. 41 and 42; and S/PV.2660: Egypt, p. 12; in connection with the
complaint by Angola against South Africa, S/PV.2691: South Af-
rica, pp. 22-25; and S/PV.2693: Ghana, p. 31.

715/17656 (letter dated 27 November 1985 from the repre-
sentative of India), OR, 40th yr., Suppl. for Oct.-Dec. 1985,
§/17779 (letter dated 30 January 1986 from the representative of
India), OR. 41st yr., Suppl. for Jan.-March 1986; S/17921 (letter
dated 14 March 1986 from the representatives of Angola, Cuba and
the USSR), ibid.; S/17931 (letter dated 18 March 1986 from the
representative of Angola), ibid.; S/17975 (letter dated 7 April 1986
from the representative of Ghana), ibid., Suppl. April-June 1986;
and 5/19240 (letter dated 29 October 1987 from the representative
of South Africa), OR, 42ad yr., Suppl. for Oct.-Dec. 1987.

738/17510 (letter dated [ October 198S from the representative of
A%oln), OR, 40th yr., Suppl. for Oct.-Dec. 1985.

For the Council's proceedings in connection with the adoption
gf rg;alution 571 (1985), see chapter VIII, part 11, under the same
eading.
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which the Council had requested Member States to extend
all necessary assistance to the “MPLA regime” in Luanda.
After suggesting that, if the Council wished to discover
what support the Unido Nacional para a Independéncia To-
tal de Angola (UNITA) enjoyed in Angola, the Council
should send a fact-finding mission to southern Angola, he
challenged the MPLA Govemment of the People’s Repub-
lic of Angola to hold free elections and to allow the people
of Angola to determine their future by peaceful means
rather than by destroying one another in an endless civil
war which had been instigated by foreign Powers. If the
MPLA chose to continue the civil war, there was no reason
why it should be the only party entitled to ¢all on assis-
tance; the United States Congress, by repealing the Clark
Amendment, had already recognized the admissibility of
aiding UNITA. Furthermore, South Africa was committed
to peace and stability in southern Affrica, but this could not
be achieved while foreign interests dictated developments
in the subcontinent and while foreign Powers “abused” the
countries of southern Africa for the furtherance of global
aims.” At the 2614th meeting of the Council, on 4 Octo-
ber 1985, the President of the Council drew the attention
of the Members to a draft resolution’ submitted by South

734/PV.2612: South Africa, pp. 11-13.
%65/17522. OR. 40th yr., Suppl. for Oct.-Dec. 1985.

Africa. Under the fourth preambular paragraph of the draft
resolution, the Council would have declared itself “con-
scious” of the need and desire of the Angolan people to
determine their own future free from any foreign interfer-
ence. Under operative paragraph 3, the Council would
have requested the “various factions™ within Angola to set-
tle their differences through peaceful negotiation and in a
spirit of national reconciliation. And, under operative para-
graph 4 of the draft text, the Council would have requested
Member States to refrain from intervening in the domestic
affairs of Angola so that self-determination could at last
be achieved in that country. However, the draft resolution,
which had been submitted by South Africa under rule 38
of the provisional rules of procedure of the Security Coun-
cil, was not put 10 a vote.”

On the other hand, it was held, with reference to the
same draft resolution submitted by South Africa, that the
Council dealt with issues affecting intemational peace and
security, which were brought before it in accordance with
Articles 34 and 35 of the Charter, and that domestic and
national issues were neither the concern of the Security
Council nor did they involve anyone outside the borders
of Angola.”

7S/PV.2612, p. 16.

78For the discussion pertaining to Articles 34 and 35 of the Char-
ter, see chap. X of the present Supplement.

%95/PV.2617: Angola, pp. 55 and 56.

Part III

CONSIDERATION OF THE PROVISIONS OF ARTICLE 24
OF THE CHARTER

Article 24

“1. Inorder to ensure prompt and effective action by the United Nations, its Mem-
bers confer on the Security Council primary responsibility for the maintenance of inter-
national peace and security, and agree that in carrying out its duties under this respon-
sibility the Security Council acts on their behalf.

“2. In discharging these duties the Security Council shall act in accordance with
the Purposes and Principles of the United Nations. The specific powers granted to the
Security Council for the discharge of these duties are laid down in Chapters VI, VII,

VIII and XIL.

“3. The Security Council shall submit annual and, when necessary, special reports
to the General Assembly for its consideration.”

NOTE

During the period under review, none of the resolutions
adopted by the Council contained an explicit reference to
Article 24 of the Charter. However, the Charter provision
by which the Members conferred on the Security Council
primary responsibility for the maintenance of international
peace and security was reflected in a number of the deci-
sions and on several occasions in the proceedings of the
Council. On one occasion, in connection with a statement
made by the President (United Kingdom) on behalf of the
members of the Council, the deliberations on the item en-
titled “United Nations for a better world and the responsi-
bility of the Security Council in maintaining international
peace and security” gave rise to what might be viewed as

considerable constitutional discussion regarding Article 24
of the Charter, which is included in case history 8 below.

In connection with the situation in Namibia, the Council
adopted resolution 566 (1985) of 19 June 1985, which con-
tained what might be construed as an implicit reference to
Article 24 in its preambular part.*® The consideration and
adoption of that resolution, however, did not give rise to a
constitutional discussion.

In another instance, in connection with the situation in

the Middle East, the Council adopted resolution 587
(1986) of 23 September 1986, which contained an implicit

80R esolution 566 (1985), ninth preambular para.
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reference to Article 24 in its preambular part,®' also with-
out giving rise to a constitutional discussion.

In a third instance, in connection with the situation be-
tween Iran and Iraqg, the Council adopted resolution 588
(1986) of 8 October 1986, which contained a distinct, al-
beit implicit, reference to Article 24 in its preambular
part.*? However, the consideration and adoption of that
resolution gave rise to no constitutional discussion.

In a fourth instance, in connection with the question of
South Africa, the Council adopted resolution 591 (1986)
of 28 November 1986, which implicitly referred to Article
24 in its preambular part.®* However, the consideration and
adoption of that resolution did not give rise to a constitu-
tional discussion.

A number of statements®* were made by the President,
on behalf of the members of the Council, containing im-
plicit references to Article 24. One of these instances was
occasioned by the fortieth anniversary of the first meeting
of the Security Council and the inauguration on | January
1986 of the International Year of Peace. Prior to the adop-
tion of the agenda for the 2642nd meeting,* on 17 January
1986, the President stated that the members of the Security
Council wished to reaffirm their commitment to the Char-
ter of the United Nations, which had conferred upon the
Council the primary responsibility for the maintenance of
international peace and security. He further stated that, at
the first meeting of the Council in London 40 years earlier,
the members had assumed the special responsibility in the
conviction that it would prove a new beginning of the con-
tinuing quest for lasting peace and security.®

During the period under review, there were a number of
explicit references to Article 24 during the course of the
deliberations of the Council, but no constitutional discus-
sion ensued in nearly all those instances.®’

BlResolution 587 (1986), tenth preambular para.

82Resolution 588 (1986), sixth preambular para.

83Resolution 591 (1986), tenth preambular para.

84 connection with the situation in Namibia: S/17151, OR, 40th
yr., Resolutions and Decisions of the Security Council, 1985,
S/19068, OR, 42nd yr., Resolutions and Decisions of the Security
Council, 1987, S/20208, OR, 43rd yr., Resolutions and Decisions
of the Security Council, 1988; in connection with the United Na-
tions for a better world and the responsibility of the Secunty Coun-
cil In maintaining international peace and security: S/17501, OR,
40th yr, Resolutions and Decisions of the Security Council, 1983
(see also case 7); in connection with the fortieth anniversary of the
first meeting of the Security Council and the inauguration on |
January 1986 of the International Year of Peace: S/1774S5, OR, 41s¢
yr, Resolutions and Decisions of the Security Council, 1986, and in
connection with the situation between Iran and Iraq: S/18610, OR,
42nd yr., Resolutions and Decisions of the Security Council, 1987.

85The agenda for the 2642nd meeting, held on 17 January 1986,
was: the situation in the Middle East.

86 ar the full text of the presidential statement, see S/17745, OR,
41st yr., Resolutions and Decisions of the Security Council, 1986;
see aiso note 84 above.

871n connection with the complaint by Angola against South Af-
rica, see S/PV.2606: Angola, p. 12; §/PV.2765: Zambia, pp. 13 and
16; in conncction with the United Nations for a better warld and
the responsibility of the Security Council in maintaining interna-
tional peace and security, see S/PV.2608: Ukrainian SSR, p. 23; the
President (United Kingdom), p. 121, in connection with the situ-
ation between fran and lIraq, see S/PV.2663: Iraq, p. 36; S/PV.2709:
Iraq, p. 18; 1n connection with letters dated 15 April 1986 from,
respectively, the Libyan Arab Jamahiriya, Burkina Faso, the Syrian
Arab Republic and Oman, see S/PV.2680: Byelorussian SSR, p. 6;
in connection with the letter dated 27 June 1986 from Nicaragua, see
S$/PV.2698: Guyana, p. 14; and in connection with the letter dated 11
March 1988 from Argentina, see S/PV.2800: Costa Rica, p. 58. Im-
plicit references to Article 24 are too numerous to be listed here.

During the Council’s consideration of the situation be-
tween Iran and Iraq, Article 24 of the Charter was invoked
implicitly and in a manner that might be considered to have
given rise to what might be described as a constitutional
discussion. On the one hand, it was contended by the rep-
resentative of the Libyan Arab Jamabhiriya that, as a result
of “the stalemate™ in the Security Council, many peopies
and countries including his own were no longer looking to
the Council as a body capable of accomplishing its task;
that they had lost confidence in and respect for the Coun-
cil; and that they had lost hope that the Council would play
its role in maintaining international peace and security. On
the other hand, the representatives of France, the United
Kingdom and the United States maintained that the Coun-
cil could not accept a situation in which representatives of
Member States spoke in a way that contradicted the com-
mitments their Governments fully and freely had under-
taken in adhering to the Charter of the United Nations. The
representative of the United Kingdom further submitted,
without pretending that the Council was a court of law, that
a court of law was protected by rules about contempt of
court; that a parliament was protected by rules about con-
tempt of parliament; and that the Council should build up
a body of practice which protected it against “contempt of
Council”. As the centrai body in the eyes of the world deal-
ing with great international issues of peace and security,
the Council should insist—whatever the political probiems
before it—that the problems should be dealt with in a man-
nerly, orderly and respectful way.*

On another occasion, when the Council considered the
complaint by Angola against South Africa, the repre-
sentative of Ghana, while introducing a draft resolution,*
stated that the delegations which had participated in the
debate had all acknowledged that South Africa’s aggres-
sive policies could, if unchecked, undermine the very foun-
dations of the Charter; and that it had also been reaffirmed
that the Council had a clear obligation to preserve “the
principle of civilized behaviour” in international rela-
tions.®

In one instance, during the Council's deliberations on
the letter dated 11 March 1988 from the representative of
Argentina, the observation was made that, in principle, the
Security Council was not the most appropriate forum for a
discussion of military exercises per se.”

Article 24, paragraph 3, was explicitly referred to in a
note®? by the President of the Security Council on behalf
of its members, regarding a decision of the Council to fur-
ther change the format of the Council’s annual report 10
the General Assembly.

3850 the texts of the relevant statements, see S/PV.2665: Libyan
Arab Jamahiriya, pp. 37 and 38; United States, p. 41; and
S/PV.2666 (before the adoption of the agenda): France, pp. 2-$; and
United Kingdom, p. 6.

raft resolution S$/19291 sponsored by Argentina, the Congo,
Ghana, the United Arab Emirates and Zambia, subsequently
adopted as resolution 602 (1987) of 25 November 1987.
/PV.2767: Ghana, pp. 24 and 25.

915/PV.2801: United States, p. 48.

925/16913 (note dated 29 January 1985 by the President of the
Council on behalf of its members, concerning the format of the an-
nual report of the Council to the General Assembly), OR, 40th yr.,
Resolutions and Decisions of the Security Council, 1985.
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CASE 8

United Nations for a better world and the responsibility of
the Security Council in maintaining international peace
and security

(In connection with the statement made by the President,
on behalf of the members of the Council, on 26 Septem-
ber 1985)

During the Council's discussion at the commemorative
meeting® on the fortieth anniversary of the United Nations,
all the speakers were unanimous in emphasizing the sig-
nificance of the Council’s responsibility in maintaining in-
ternational peace and security, but the reflections on its
performance over the past four decades appeared diverse
and embraced a broad range of proposals on ways and
means of strengthening its effectiveness in fulfilling the
primary role conferred upon it under Article 24 of the
Charter. It was recalled from a statement at the Council’s
first meeting in 1946 that the responsibility of the Security
Council was not to create the conditions for peace—a task
for other bodies of the United Nations system—but to see
that peace was kept in fact; this, it was said, remained to
be the contribution required from the Security Council for
a better world. All the speakers stressed, in varying de-
grees, that it was essential for the international community
to have in the Security Council a just, effective and deter-
mined guardian of the peace which it could respect and rely
upon. On the one hand, it was stated that the strength of
the Organization depended upon the balance between the
Security Council and the General Assembly. Furthermore,
the Security Council was more action-oriented at the be-
hest of the Charter and by virtue of its composition and the
rules governing its procedures, while the deliberative func-
tion of the General Assembly was ‘‘dominated” by the
principles of universality and equal voting rights; and any
weakening of the Council endangered that balance and was
therefore prejudicial to the effectiveness and credibility of
the Organization. Maintaining international peace and se-
curity was the “‘first purpose”” of the United Nations, and
the primary responsibility for that was conferred upon the
Security Council which, through its composition and its
operating rules, remained the organ best suited for the ex-
ercise of that responsibility. Thus, institutional reforms
were not the path to take and that what was lacking was
not the means or tools but rather the political will.

On the other hand, it was stated that the Charter of the
United Nations had been conceived in another era and
those who had drawn up the Charter had made it forward-
looking in order to ensure its dynamism and effectiveness.
It was therefore in the interest of all nations to be certain
that the Charter, as the history of nations in movement and
not ‘‘a remnant of history”’, was capable of transforming
itself the better to deal with developing concems. If the
Secunity Council had so far been only marginally effective,

%3For the decision to hold a commemorative meeting of the
Council at the level of Foreign Ministers and for the formulation
of the agenda for that meeting, sec chap. VI, part II, under the
same heading.

that was because some of its structures were ‘‘somewhat
out of step” with the course of history; and therefore the
Council could fully discharge its primary responsibility for
the maintenance of international peace and security only if
certain of its structures were reformed constructively. One
such reform was the enlargement of the Council’s mem-
bership for the same reasons that had prevailed in 1963
when Article 23 was amended to increase the membership
of the Council from 11 to 15. Another area that needed
review and rectification was the ‘‘right to veto®’, which no
longer accorded with collective expectations and which,
conceivably, could be allocated according to ‘‘geographi-
cal distribution’” among the members of the Security Coun-
cil. Furthermore, many speakers stressed that, for the
Council to fulfil its role as the organ entrusted with the
primary responsibility for the maintenance of international
peace and security, the Council should: (a) strengthen its
preventive capacity either through an agreed procedure
for fact-finding under Article 34 or by authorizing the
Secretary-General to gather information by all means to
enable him to exercise his authority under Article 99 of the
Charter; (b) hold regular periodic meetings under Article
28, paragraph 2, of the Charter; (c) address itself to the
crucial issue of the regulation of armaments, in which the
Council was given a “leading role’’ under Article 26 of the
‘Charter; and (d) ensure implementation of its resolutions
by means of enforcement measures under Chapter VII of
the Charter.™

At the conclusion of the 2608th meeting, held on 26 Sep-
tember 1985 at the level of Foreign Ministers, to celebrate
the fortieth anniversary of the Organization, the President
of the Council {Umted Kingdom) made a statement®> on
behalf of the members of the Council. The statement reads
in part as follows:

The members of the Council were cognizant of the primary respon-
sibility for the maintenance of international peace and security con-
ferred by the Charter on the Security Council and of the special rights
and responsibilities of its permanent members. They stressed that a
collegial approach within the Council was desirable to facilitate con-
sidered and concerted action by the Council as the main instrument
for international peace. They acknowledged that the high hopes placed
in the Organization by the international community had not been fully
met and undertook to fulfil their individual and collective responsibil-
ity for the prevention and removal of threats to the peace with renewed
dedication and determination. They agreed to employ appropnatc
measures available under the Charter when considering international
disputes, threats to the peace, breaches of the peace and acts of ag-
gression. They recognized the valuable contribution made on many
occasions by the United Nations peacekeeping forces. They called
again upon the entire membership of the United Nations to abide by
their obligations under the Charter to accept and carry out decisions
of the Security Council,

94For the text of the relevant statements, see S/PV.2608, pp. 7-
11 (the Secretary-General); pp. 18 and 19 (USSR); pp. 23 and 24
(Ukrainian SSR); pp. 27, 28 and 32-34 (Trinidad and Tobago);
pp. 41 and 42 (Thailand); pp. 50-53 (Peru); pp. 58-61 (Madagas-
car); pp. 65-68 (India); pp. 71-74 (France). pp. 81-86 (Egypt);
pp. 90-91 (Denmark); pp. 95-97 (China); pp. 104-107 (Burkina
Faso); p. 112 (Australia); p. 117 (United States);, and pp. 121-123
(President, United Kingdom).

95For the full text of the presidential statement, see S/17501, OR,
40th yr., Resolutions and Decisions of the Security Council, 1985.
Also incorporated in the records of the 2608th mtg., held on 26 Sep-
tember 1985 (see S/PV.2608). See also chap. VIII, part I, under
the same heading.
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Part IV

CONSIDERATION OF THE PROVISIONS OF ARTICLE 25 OF
THE CHARTER

Article 25

“The Members of the United Nations agree to accept and carry out the decisions
of the Security Council in accordance with the present Charter.”

NOTE

During the period under review, none of the resolutions adopted by the Council
explicitly invoked Article 25 of the Charter. However, Article 25 was explicitly referred
to in two draft resolutions, both of which were voted upon and not adopted.*

Several resolutions®” and two draft resolutions,”® which were voted upon and not
adopted, contained paragraphs that might be construed as implicit references to Article
25. There were also a number of statements® by the President, on behalf of the members
of the Council, which contained passages that might be considered as implicit references
to Article 25, often calling upon parties concerned or upon the entire membership of
the United Nations to abide by their obligations to accept and carry out decisions of the
Security Council.

During the debates in the Council, there were explicit references to Article 25,
usually in connection with decisions previously taken by the Council.'® Nevertheless,
there was no occasion whereby the Council engaged in any constitutional discussion
concerning Article 25 that went beyond upholding long-established views about its sig-
nificance, interpretation and application.

%In connection with the situation in Namibis, draft resolution S/17631, revised and replaced by
$/17633, twelfth preambular para. and para. 9, OR, 40th yr., Suppl. for Oct.-Dec. 1985, also in con-
nection with the situation in Namibia, draft resolution 5/1878S, seventeenth preambular para. and
para. 9, OR, 42nd yr., Suppl. for April-June 1987, both voted upon and not adopted owing to the
negative vote of a permanent member.

In connection with the situation in the Middle East, including the situation in the occupied
Arab territories, resolutions 563 (1985), para. (a); 564 (1985), para. 4; 576 (1985), para. (a); 584
(1986), para. (a); S90 (1986), para. (a); 596 (1987), para. (a); 603 (1587). para. (a); 613 (1988),
para. (a), 624 (1988), para. (a); in connection with the situation in Namibia, resolutions 566 (1985),
paras. 3, 9 and 12, and 601 (1987), para. 1; in connection with the complaint by Angola, resolution
571 (1985), para. 4, in connection with the situation between Iran and Iraq, resolutions 588 (1986),
para. 1; and 598 (1987), paras. 4 and 5, in connection with the question of South Africa, resolution
591 (1986), paras. 10, 11 and 12; in connection with the letter dated 19 April 1988 from Tunisia,
resolution 611 (1988), para. 3; and in connection with the letter dated 5 July 1988 from the Islamic
Republic of Iran, resolution 616 (1988), para. 5.

981 connection with the situation in the Middle East, $/19434, para. 4, OR, 43rd yr., Suppl. for
Jan.-March 1988; and §/20322, paras. 4 and 5, ibid., Suppl. for Oct.-Dec. 1988, both draft resolutions
voted upon and not adopted owing to a ncgative vote by a permanent member.

n connection with the question of South Africa: S/17413, para. 2, statement dated 21 August
1985 by the President on behalf of the Council (OR, 40th yr., Resolutions and Decisions of the Se-
curity Council, 1985); in connection with the agenda item entitled “United Nations for a better world
and the responsibility of the Security Council in maintaining international peace and security™ (for-
tieth anniversary of the United Nations): §/17501, para. 5, statement dated 26 September 1985 by
the President on behalf of the Council (ibid.); S/17745, para. 2, statement dated 17 Januvary 1986 by
the President on the occasion of the fortieth anniversary of the first meeting of the Security Council
and the inauguration on | January 1986 of the International Year of Peace (OR, 4/st yr.. Resolutions
and Decisians of the Security Council, 1986). in connection with the situation between Iran and Iraq:
S/17932, para. 6, statement dated 21 March 1986 by the President on behalf of the Council (ibid.);
S/18538, para. 2 (ibid.); S/19382, paras. 1, 2 and S, statement dated 24 December 1987 by the Presi-
dent on behalf of the Council (OR, 42nd yr., Resolutions and Decisions of the Security Council,
1987), and S/19626, paras. 4, 7 and 9, statement dated 16 March 1988 by the President on behalf of
the Council {OR, 43rd yr., Resolutions and Decisions of the Security Council, 1988); and in connec-
tion with the situation in Namibia: S/19068, para. 6, statement dated 21 August 1987 by the President
on behalf of the Council (OR, 42nd yr., Resolutions and Decisions of the Security Council, 1987);
and S/20208, statement dated 29 September 1988 by the President on behalf of the Council (OR,
43rd yr., Resolutions and Decisions of the Security Council, 1988).

&’ln connection with the complaint by Angola against South Africa, S/PV.2606: Angola, p. 12;
in connection with the letter dated 1 October 1985 from Tunisia, S/PV.2611: USSR, p. 37, in con-
ncction with the situation in southern Africa, S/PV.2658: Ghana, pp. 29-30; in connection with the
situation between Iran and Iraq, S/PV.2663: Iraq, pp. 26 and 37, S/PV.2664: Jordan, pp. 8-10;
S/PV.2666: France, p. 38; in connection with the situation in Namibia, S/PV.2743: Pakistan, p. 71;
and in connection with the situation in the occupied Arab territories, S/PV.2786: PLO, p. 7 (language
of Article 25).
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Article 25 was implicitly invoked in three communications'®' from Member States
addressed to the United Nations, often in the context of urging or calling upon the Coun-
cil to take appropriate measures under the Charter with a view to ensuring compliance
with previously adopted resolutions of the Council.

Part V

CONSIDERATION OF THE PROVISIONS OF CHAPTER VIII OF
THE CHARTER

Article 52

“1. Nothing in the present Charter precludes the existence of regional arrange-
ments or agencies for dealing with such matters relating to the maintenance of interna-
tional peace and security as are appropriate for regional action, provided that such ar-
rangements or agencies and their activities are consistent with the Purposes and
Principles of the United Nations.

“2. The Members of the United Nations entering into such arrangements or con-
stituting such agencies shall make every effort to achieve pacific settlement of local
disputes through such regional arrangements or by such regional agencies before refer-
ring them to the Security Council.

“3. The Security Council shall encourage the development of pacific settlement
of local disputes through such regional arrangements or by such regional agencies either
on the initiative of the States concemed or by reference from the Security Council.

“4. This Article in no way impairs the application of Articles 34 and 35.”

Article 53

“l. The Security Council shall, where appropriate, utilize such regional arrange-
ments or agencies for enforcement action under its authority. But no enforcement action
shall be taken under regional arrangements or by regional agencies without the authori-
zation of the Security Council, with the exception of measures against any enemy State,
as defined in paragraph 2 of this Article, provided for pursuant to Article 107 or in
regional arrangements directed against renewal of aggressive policy on the part of any
such State, until such time as the Organization may, on request of the Governments
concerned, be charged with the responsibility for preventing further aggression by such
a State.

“2. The term enemy State as used in paragraph 1 of this Article applies to any
State which during the Second World War has been an enemy of any signatory of the
present Charter.”

Article 54

“The Security Council shall at all times be kept fully informed of activities under-
taken or in contemplation under regional arrangements or by regional agencies for the
maintenance of international peace and security.”

1013/17009, OR, 40th yr., Suppl. for Jan.-March 1985 (letter from India to the Secretary-
General), S/17114, ibid., Suppl. for April-June 1985 (letter from India to the President of the Coun-
¢il); S/17141, ibid. (letter from USSR to the Secretary-General); and S/20227, OR, 43rd yr.. Suppl.
Jor Oct.-Dec. 1988 (letter from Zimbabwe to the Secretary-General)

NOTE
In consequence of the obligations placed by the Charter  **A. COMMUNICATIONS FROM THE SECRETARY-
upon Members of the United Nations and upon regional GENERAL OF THE ORGANIZATION OF AFRICAN
arrangements or agencies, the attention of the Council was UNITY
drawn during the period from 1985 to 1988 to the follow-
ing communications, which were circulated by the Secretary- «sB. COMMUNICATIONS FROM THE SECRETARY-
General to the representatives on the Council, but were not " CENERAL OF THE ORGANIZATION OF AMERICAN

inciuded in the provisional agenda. STATES
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C. COMMUNICATIONS FROM STATES PARTIES TO

(i)
(i)
(i)

{/

(iv)

v)

(vi)

(vii)

DISPUTES OR SITUATIONS

Dated 31 May 1985: Argentina, transmitting the
text of the resolution adopted on 30 May by the
Permanent Council of OAS, concerning the situ-
ation in the region of the Falkland Islands (Islas
Malvinas).'0?

Dated 20 September 1985: Somalia, charging that
Ethiopia attacked, by air and land forces, popu-
lated areas of Somalia on 15 and 16 September
1985 and that Ethiopia would be responsible for
the consequences that might follow.'®

Dated 25 September 1985: Ethiopia, rejecting the
charges by Somalia as a baseless manaykepre to
divert world attention from its internal civil war;
and pointing out that only adherence to the prin-
ciples of the Charter of the United Nations and
the Charter of the Organization of African Unity
could enhance international and regional secu-
rity_lbd

Dated 14 February 1986: Chad, charging that the
Libyan Arab Jamahiriya had committed further
acts of aggression against Chad, that it had occu-
pied Chadian territory in violation of the Charters
of OAU and the Charter of the United Nations, and
informing that Chad had requested the Secretary-
General of OAU to include the question of the
conflict between Chad and the Libyan Arab Jama-
hiriya in the agenda of the next meeting of the
OAU Council of Ministers.'%

Dated 18 February 1986: Chad, describing the war
situation that the Libyan Arab Jamahiriya had im-
posed upon Chad in violation of the resolutions
and declarations adopted by OAU and the United
Nations on the dispute between Chad and Libya;
and informing that Chad had exercised its right un-
der Article 51, and that the aggression had been
repelled with military intervention by France
alongside Chadian forces.'®

Dated 13 November 1986: Argentina, transmitting
the text of a resolution adopted on 11 November
1986 by the Permanent Council of OAS regarding
the Declaration on fisheries in the south-west At-
lantic issued by the Government of the United
Kingdom on 29 October 1986.!%

Dated 21 Novemnber 1986: the United Kingdom,
offering an explanation about the nature and extent
of the declaration of 29 October by the United
Kingdom regarding the fishery limits to which the
Falkland Islands were entitled under international
law.!08

1025/17233, OR, 40th yr., Suppl. for April-June 1985.

1035/17484, ibid., Suppl. for July-Sept. 1985,

104/17495, ibid.

1055717842, OR, 41st yr., Suppl. for Jan.-March 1986.

1065/17837, ibid.

1075/18457, ibid., Suppl. for Oct.-Dec.. 1986, see also letters
dated 30 October and 3 November 1986 (respectively, $S/18438 and
S/18441) from Argentina, ibid.

1085,18473, ibid.

(viii) Dated 12 November 1987: Chile, asserting that
there was no territorial or boundary problem pend-
ing between Bolivia and Chile as claimed by Bo-
livia in the documents of the General Assembly
(A/42/348 and A/42/662).'%°

(ix) Dated 26 November 1987: Bolivia, emphasizing
that the American and intemnational communities
were convinced that a serious problem existed be-
tween Bolivia and Chile and that, since 1979, OAS
had been adopting resolutions reiterating that it
was in the interests of the hemisphere to find an
equitable solution which would give Bolivia “sov-
ereign and effective” access to the Pacific
Ocean.!"?

(x) Dated 27 November 1987: Chad, conveying the
text of a message dated 25 November 1987 from
the President of the Republic of Chad addressed
to the Chairman of the Ad Hoc Committee of the
OAU, concerning the dispute between Chad and
the Libyan Arab Jamahiriya and charging that
Libya had attacked Chad from Sudanese territory
in violation of the ceasefire arranged under the
auspices of OAU.'"

(xi) Dated 3 December 1987: Libyan Arab Jamahiriya,
conveying the text of a letter from the leader of
the Libyan Arab Jamahiriya addressed to the
Chairman of the OAU Ad Hoc Committee inves-
tigating the claims made by Chad against Libya,
rejecting the allegations as baseless.''?

D. COMMUNICATIONS FROM OTHER STATES CON-
CERNING MATTERS BEFORE REGIONAL ORGANI-
ZATIONS

(i) Dated 30 January 1985: Malaysia, transmitting the
text of a statement concemning the situation in
Kampuchea issued on 9 January 1985 by the
current Chairman of the Standing Committee of
ASEAN.!"

(ii) Dated 31 January 1985: Italy, transmitting the text
of the Declaration on Kampuchea adopted at the
Meeting on European Political Cooperation of the
European Community, held at Rome on 23 January.'*

(iii) Dated 22 February 1985: Malaysia, transmitting
the text of the Joint Statement issued on 11 Feb-
ruary by the ASEAN Ministers for Foreign Af-
fairs.!"*

(iv) Dated 17 July 1985: Philippines, transmitting the
texts of the following documents relating to the
situation in Kampuchea: (a) the joint statement by
the ASEAN Ministers for Foreign Affairs issued
on 8 July; and (4) the ASEAN joint communiqué
issued on 9 July 1985.1'¢

1093/19265, anncx, OR, 42nd yr., Suppl. for Oct.-Dec. 1987.

1105/19308, ibid.

}118/19305, ibid.

1125/19317, ibid.

1135/16917, ibid., 40th yr.. Suppl. for Jan.-March 1985.

1145/16945, ibid.

1155/16981, ibid.

&44) and (b), respectively, S/17344 and $/17345, ibid., Suppl.
Jor June-Aug. 1985.
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)

(vi)

(vii)

(viii)

(ix)

(x)

(x1)

(x11)

(xiii)

(xiv)

(xv)

Dated 15 January 1986: United Arab Emirates,
transmitting the text of a resolution concerning re-
lations between the Libyan Arab Jamahiriya and
the United States of America, adopted on 4 Janu-
ary by the League of Arab States.'’

Dated 27 May 1986: Netherlands, transmitting the
text of a joint statement of the European Commu-
nity concerning the situation in Kampuchea.''s
Dated 8 July 1986: Guyana, transmitting the text
of the Declaration conceming the situation in
southern Africa adopted on 3 July by the Seventh
Meeting of Heads of Government of the Caribbean
Community.'?

Dated 8 luly 1986: Singapore, transmitting the
text of the ASEAN joint communiqué issued on
24 June concerning the situation in Kampuchea.'?
Dated 22 May 1987: Singapore, transmitting the
text of a statement on the situation in Kampuchea
issued on 11 May 1987 by the Chairman of the
ASEAN Standing Committee.'?!

Dated 8 June 1987: Belgium, transmitting the text
of a statement of 3 June 1987 by the Ministers for
Foreign Affairs of the European Community con-
cerning relations between Mozambique and South
Africa.'®

Dated 15 July 1987: Denmark, transmitting the text
of a declaration on the situation in and around Af-
ghanistan adopted on 13 July by the Ministers for
Foreign Affairs of the European Community.!?
Dated 13 August 1987: Thailand, transmitting the
texts of excerpts from the Joint Communiqué of
the Twentieth Ministerial Meeting of ASEAN,
held at Singapore on 15 and 16 June 1987, the
Joint Statement issued on (4 June 1987 by the
ASEAN Ministers for Foreign Affairs on Indo-
Chinese refugees and the Joint Statement issued
on 16 June 1987 by the ASEAN Ministers for For-
eign Affairs on the situation in southern Africa.'**
Dated 28 September 1987: Thailand, transmitting
the text of an explanatory note on the situation
in Kampuchea, issued on the same date by
ASEAN.'3

Dated 29 October 1987: United Arab Emirates,
transmitting the text of a communiqué concerning
relations between Kuwait and the Islamic Repub-
lic of Iran, issued on 25 October 1987 by the Min-
isterial Council of the Gulf Cooperation Coun-
cil.'®

Dated 7 December 1987: Denmark, transmitting
the text of a declaration on the situation in and
around Afghanistan, issued by the Heads of State
and Government of the European Community.'?’

1175/17742, OR, 41st yr., Suppl. for Jan.-March ]986.
1%5/18110, ibid., Suppl. for April-June ]986.
1195/18211, ibid.. Supp!. for July-Sept. 1986.
1205/18215, ibid.

1215/18877. OR, 42nd yr, Suppl. for April-June 1987
1226/ 184905, ibid.

123518980, ibxd., Suppl. for July-Sept. 1987.
124519048, 1bid

1255/19159, ibid.

1266/19241, ibid.. Suppl. for Oct.-Dec. 1987
1275719323, ibid.

(xvi) Dated 24 December 1987: Thailand, transmitting
the text of the Manila Declaration of 1987 on the
situation in Kampuchea, issued on 15 December
1987 at Manila, at the conclusion of the Meeting

of the ASEAN Heads of Government.'%¢

Dated 4 August 1988: Brunei Darussalam, trans-
mitting the text of excerpts from the Joint Com-
muniqué of the Twenty-First Ministerial Meeting
of ASEAN, conceming the situation in Kam-
puchea.'®

In addition to circulating these communications to the
representatives on the Council, it has been the practice to
include a listing of them, under various headings, in the
annual reports of the Council to the General Assembly.!'*

During the period under review, none of the resolutions
adopted by the Council, nor the statements by the President
on behalf of the Council, contained references to the pro-
visions of Chapter VIII of the Charter. However, the sig-
nificance of the provisions of Chapter VIII was reflected
on a few occasions during the Council's discussions on
various questions.

On one occasion, during the Council’s deliberations on
the letter dated 6 May 1985 from the representative of
Nicaragua, the provisions of Chapter V111 in general were
implicitly invoked by representatives arguing against or in
support of the decision by the United States of America to
impose a trade embargo and other economic measures
against Nicaragua. On the one hand, it was charged that
the United States, by adopting internationally coercive
economic measures, had violated not only the Charter of
the United Nations but also, inter alia, the Charter of the
Organization of American States (OAS), article 19 of
which stated: “No State may use or encourage the use of
coercive measures of an economic or political character in
order 10 force the sovereign will of another State and to
obtain from it advantages of any kind.”

On the other hand, it was held that Nicaragua’s “cam-
paign of subversion and destabilization” in Central Amer-
ica had violated Article 2, paragraph 4, of the Charter of
the United Nations, articles 3, 18, 20 and 21 of the revised
Charter of the Organization of American States, and article
1 of the Rio Treaty. While customary international law did
not oblige a State to trade with any other State, common
sense suggested—and international practice confirmed—
that in general a State was free to choose its trading part-
ners. It was further maintained that, while the Charter of
the United Nations in no way precluded action by individ-
ual States in pursuance of their customary and sovereign
rights to safeguard their security, the trade embargo by the
United States against Nicaragua was not only consistent
with the Charter of the Organization of American States
but also furthered its purposes.’!

(xvii)

1285/19385, ibid.

1295/20091, OR. 43rd yr., Suppl. for July-Sept. 1988.

1303¢e under part IV of the report of the Security Council to the
General Assembly, 1984/85 (GAOR, 40th sess., Suppl. No. 2), pp. 96
and 115; 1985/86 (GAOR, 4lst sess., Suppl. No. 2), pp. 187, 189,
204 and 225; 1986/87 (GAOR, 42nd sess.. Suppl. No. 2), pp. 98,
108, 110 and 106; 1987/88 (GAOR, 43rd sess., Suppl. No. 2), pp. 134,
136, 152, 155-156 and 173.

Eor the texts of the relevant statements, see S/PV.2577: Nica-
ragua, pp. 26-28; S/PV.2578: Peru, p. 11; United States, pp 26-31
and 89 (second interveation); Mexico, pp. 36 and 37, Brazil, p. 88,
and Nicaragua, pp. 97-101. For the discussion regarding Article 2,
paragraph 4, see part [I, A, above.
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On a second occasion, when the Council considered the
situation in the Middle East at the request of the repre-
sentative of Egypt!*? conceming the conflict “in and
around Beirut between . . . the Palestinians and the Leba-
nese”, there was an explicit reference to Article 52. Fol-
lowing the adoption of resolution 564 (1985)"*? at the be-
ginning of the 2582nd meeting, held on 31 May 1985, the
representative of Lebanon stated that his Government had
previously made it clear that Lebanon opposed the Secu-
rity Council's dealing with “the situation in and around the
Palestinian camps”, which , he said, were located on Leba-
nese territory. He then enumerated five reasons for his
Government’s objection to the consideration of the ques-
tion by the Council. The fifth reason he gave was that it
was not useful for the Council to consider internal situ-
ations that were being dealt with on both the regional and
the internal level; and that, on the contrary, the Council
must encourage all efforts in keeping with Article 52 of
the Charter of the United Nations.'**

On a third occasion, during the Council’s deliberations
on the letter dated 13 November 1986 from the repre-
sentative of Chad, concerning the expansion of the occu-
pied territory of northern Chad following a fresh military
offensive by the Libyan Arab Jamabhiriya, the provisions
of Chapter VIII were frequently referred to by nearly all
the representatives who participated in the discussion. On
one side, the representative of Chad reaffirmed his Gov-
ernment's readiness to cooperate with the Ad-Hoc Com-
mittee on the Chad-Libya dispute which had been set up
in 1977 by OAU, but which, he said, had been obstructed
since its inception by Libya. It was further stressed, by the
representative of the Congo, that there was a broad con-
sensus in respect of the question of Chad within OAU, the
foremost institutional body competent to deal with the is-
sue; and that it was time to reaffirm that the OAU Charter,
to which both Chad and the Libyan Arab Jamahiriya ad-
hered, advocated respect for the principles concerning the

1327 he letter dated 30 May 1985 from the representative of Egypt,
addressed to the President of the Council, S$/17228, was included
in the Council’s agenda. For the text of the letter, see OR, 40th yr.,
SuefL Jfor April-June 1985.

3For the adoption of resolution 564 (1985) and the Council's
general proceedings on the question, see chap. VIII, part I{, under
the same heading.

134 0r the text of the relevant statement, see S/PV.2582: Leba-
non, p. 12. For the other four reasons given by Lebanon, see chap.
VI, part I, under the same heading. Sce also S/PV.2582, p. 11,

peaceful settlement of disputes among Member States.
Moreover, the African charter prescribed, in harmony with
respect for universal law, recourse in case of conflict to
negotiation, mediation, conciliation or arbitration. It was
in that spirit, he said, that the twenty-second summit of
OAU had urged the continuance of efforts aimed at reac-
tivating the Ad Hoc Committee on the Libyan-Chad con-
flict, since the settlement of the question lent itself “excep-
tionally well” to a regional initiative within the framework
of OAU. it was therefore urged that the Security Council,
in conformity with the relevant provisions of the Charter
of the United Nations, should take due account of that fac-
tor and encourage OAU in its initiatives and efforts aimed
at enabling Chad to regain peace, national unity and terri-
torial integrity. On the other side, it was maintained that
the problem of Chad was an internal problem which was
before OAU which, in turn, had entrusted the President of
the People’s Republic of the Congo with the task of seek-
ing national reconciliation among the contending Chadian
parties; and that, therefore, while the Security Council
meeting was groundless, the encouragement given to the
“Habre group” had been designed only to hamper the en-
deavours of OAU.P*

In addition to those mentioned above, there were also
many instances in which the provisions of Chapter VIII
were invoked, both explicitly and implicitly, in the Coun-
cil's deliberations,'*¢ and in a few communications from
Member States addressed to the United Nations.!?’

135For the texts of the relevant statements, sc¢ S/PV.2721: Chad,

p. 8; Congo, pp. 11-13; Zaire, pp. 16-19; United States, p. 23; Lib-
yan Arab Jamahiriya, pp. 28, 31, 33 and 36, and USSR, pp. 4! and
43,

138, connection with the situation in Namibia, S/PV.2587: Po-
land, p. 51; in connection with the complaint by Angola against
South Africa, S/PV.2596: United Republic of Tanzania, pp. 29-30;
in connection with the question of South Africa, S/PV.2600: Kenya,
p. 86; in connection with the agenda item entitled “United Nations
for a better world and the responsibility of the Security Council in
maintaining international peace and security”, S/PV.2608: Mada-
gascar, p. 61 (explicit); in connection with the letter dated 11
March 1988 from the representative of Argentina, S/PV.2800: Ar-
gentina, pp. 11 and 12; Uruguay, pp. 24-25; Peru, pp. 38 and 39;
Mexico, p. 52; Ecuador, p. 62; and S/PV.2801: Algeria, p. 7; Nepal,
pp. 8 and 9; China, p. 21, and Guatemala, p. 42.

1375/18554 (letter dated 2 January 1987 from the representative
of the Libyan Arab Jamahiriya), OR, 42nd yr., Suppl. for Jah.-
March 1987; S/18603 and S/18619 (letter and note verbale dated,
respectively, (4 and 16 January 1987 from the representative of
Chad), ibid.

**Part VI
*+*CONSIDERATION OF THE PROVISIONS OF CHAPTER XII OF
THE CHARTER

Part VII
CONSIDERATION OF THE PROVISIONS OF CHAPTER XVI OF
THE CHARTER

Article 102

“1. Every treaty and every international agreement entered into by any Member
of the United Nations after the present Charter comes into force shall as soon as possible
be registered with the Secretariat and published by it.
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2. No party to any such treaty or international agreement which has not been
registered in accordance with the provisions of paragraph 1 of this Article may invoke
that treaty or agreement before any organ of the United Nations."

Article 103

“In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.”

NOTE

During the period under review, there were two instances
in which the principle of Article 103 was explicitly in-
voked, both times in connection with the situation in Cy-
prus.

At the 2635th meeting, on 12 December 1985, the rep-
resentatives of Greece and Cyprus stressed, the latter with
explicit reference to Article 103, that the Treaty of Guar-
antee did not give the right of military intervention in Cy-
prus and that, if the Treaty had given such a right, it would
have been against the provisions of Article 2, paragraph 4,
of the Charter, but that such contradiction was prohibited
undet Article 103.1¢

On the second occasion, at the 2771st meeting of the
Council, on 14 December 1987, the representative of Cy-

1385/PV.2635: Greece, p. 59 (fourth intervention); Cyprus, p. 59
(fourth intervention). For Turkey’s view, see ibid., p. 58. See also
part 11, A, under Article 2, paragraph 4.

prus stated that the Turkish allegation that Turkish troops
had invaded Cyprus and remained there in accordance with
the Treaty of Guarantee was absurd. He recalled Article 2,
paragraph 4, which called upon all Member States to re-
frain from the use of force in international relations, and
stressed that any interpretation to the effect that the Treaty
of Guarantee had given the night to any guarantor to use
force would have rendered the Treaty provision contrary
to Article 2, paragraph 4, of the Charter and would thus
have been ipso facto null and void, as was clearly stipu-
lated by Article 103 of the Charter of the United Nations.!*®

Other than the two instances mentioned above, Article
103 of the Charter of the United Nations was also referred
to explicitly in a letter dated 19 November 1986 from
the represcntative of Cyprus addressed to the Secretary-
General.!°

1395/PV.2771: Cyprus, pp. 24-26; for the position of Turkey, see
ibid., pp. 52-55. For discussion regarding Article 2, paragraph 4, of
the Charter, see part I, A.

1405/18466, OR, 415t yr., Suppl. for Oct.-Dec. 1986; for Turkey's
response, see S/18495 (letter dated 3 December 1986 from the rep-
resentative of Turkey), ibid.

**Part VIII
**CONSIDERATION OF THE PROVISIONS OF CHAPTER XVII OF THE CHARTER



